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PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued under 
regulatory laws administered in the Department of Agriculture. 

The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after notice 
and hearing or opportunity for hearing have been given. These 
decisions do not include rules and regulations of general applica- 
bility which are required to be published in the Federal Register. 
For reasons of policy, the identities of the parties are not reported 
in decisions issued under one statute which expressly authorizes, 
but does not require the publication of the facts and circumstances 
of a violation, unless the Secretary in his decision has specifically 
ordered or directed such publication. 

The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U.S. C. 1946, ed. 601 et seq.), the Com- 
modity Exchange Act (7 U.S. C. 1946 ed. 1 et seq.), the Grain 
Standards Act (7 U.S. C. 1946 ed. 71 et seq.), the Packers and 
Stockyards Act, 1921 (7 U.S. C. 1946 ed. 181 et seq.), the Perish 
able Agricultural Commodities Act, 1930 (7 U.S. C. 1946 ed. 499a 
et seq.), and the United States Warehouse Act (7 U.S. C. Chap- 
ter 10). 

The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions”, They may 
be cited by giving the volume and page, for illustration, thus: 1 
A. D. 472. It is unnecessary to cite the docket or decision num- 
ber. Prior to 1942 the Secretary’s decisions were identified by 
docket and decision numbers, for example, D-578; S. 1150. Such 
citation of a case in these volumes generally indicates that the 
decision is not published in the Agriculture Decisions. 

Current court decisions involving the regulatory laws adminis- 
tered by the Department will be published herein. 

A yearly Index-Digest and Subject-Index, list of decisions 
reported, table of statutes, orders, etc., cited and construed, and 
statistical and other tables will be found in No. 12 (December) 
issue of the Agriculture Decisions. 

Copies of monthly issues beginning with January 1942 of the 
decisions will be available through the Superintendent of Docu- 
ments, U. S. Government Printing Office, Washington 25, D. C. 
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UNITED STATES DEPARTMENT OF AGRICULTURE 
BEFORE THE SECRETARY OF AGRICULTURE 


AGRICULTURE DECISIONS 


(No. 3395) 


HARRINGTON Dairy Co. AMA Docket No. 27-93. Decided Febru- 
ary 20, 1953. 


Reclassification of Cream — Order No. 27 (New York) 


Where petitioner complained of the market administrator’s action in re- 
classifying to Class I-A petitioner’s cream to which sugar had been 
added at petitioner’s plant and which cream was placed in cold storage 
and reported by petitioner to have been utilized as Class II-B frozen 
cream, and some time later it was withdrawn from storage and used 
in the manufacture of ice cream, the Judicial Officer ruled that a mix- 
ture of 90% cream and 10% sugar was “cream” under the cream defi- 
nition in the rules and regulations under the act and that the market 
administrator unlawfully reclassified such mixture from its reported 
cream classification to the classification applicable to otherwise undes- 
ignated products, and directed the market administrator to rescind his 
action in reclassifying the milk involved to Class I-A and to allow the 
classifications of II-B and V-B and to honor petitioner’s claims for stor- 
age cream payments under section 927.9(g) of Order No. 27, promul- 
gated under the act. 

. Edward L. Cole, New York, New York, for petitioner. Messrs. Julius 
C. Krause and John G. Liebert for Production and Marketing Admin- 
istration. Mr. Glen J. Gifford, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a proceeding under Section 8c(15) (A) of the Agricul- 
tural Adjustment Act (1933) as reenacted and amended by the 
Agricultural Marketing Agreement Act of 1937 and subsequent 
amendments (7 U.S.C. 601 et seg.). The petitioner is a handler 
under Order No. 27, as amended, regulating the handling of milk 
in the New York metropolitan area. 

The proceeding concerns the classification under the order of 
the milk equivalent of cream to which sugar had been added at 
the petitioner’s plant. This product was placed in cold storage and 
reported by the petitioner to have been utilized as Class II-B 
frozen cream. Sometime later, it was withdrawn from storage 
and used in the manufacture of ice cream. The petitioner sought 
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the frozen cream “payments” provided by section 927.9(g) of 
the order, namely, the credit difference between the classification 
as ice cream, II-D in this case, and II-B, the frozen cream classi- 
fication. 

In auditing the cream for the rebate, the market administrator’s 
office discovered that sugar had been added to the cream before 
it had left the petitioner’s plant to go into cold storage and, as a 
result, the claim for rebate was denied and the II-B classification 
changed to I-A with a resulting debit to the petitioner. This action 
of the market administrator was based upon the definition of 
“cream” in section 1(j) of the rules and regulations, which, in his 
view, did not include as cream cream to which sugar had been 
added. Since the product was not considered to be otherwise de- 
fined or classified under the order or the rules and regulations, 
it was reclassified to Class I-A under the catch-all clause for unde- 
fined products in section 927.4(c) (1) of the order. 

The petitioner contends (1) that cream with sugar added is 
cream under the definition of “cream” in the rules and regula- 
tions and (2) that, in any event, the milk equivalent of the cream 
cannot be classified any higher than Class II-A because of the 
provisions of section 927.4(a) (1) of the order to the effect that 
a handler who establishes the manufacture of cream is entitled 
to II-A classification and has only the burden of showing that the 
classification should be lower than II-A. The petitioner contends, 
too, that the skim milk resulting from the separation of the milk 
was utilized and classified as Class V-B under the order and that 
the result of the reclassification of the milk equivalent of the 
cream to Class I-A is to reclassify also the skim milk to Class V-A 
when the utilization of the skim was unquestionably Class V-B. 

A hearing was held pursuant to notice on the petition and an- 
swer in the Office of the Market Administrator, 205 East 42nd 
Street, New York, New York, on February 16, 1950. At the hear- 
ing the petitioner was represented by Edward L. Cole, Attorney 
at Law, 55 Liberty Street, New York 5, New York. The respond- 
ent was represented by Julius C. Krause and Gerard J. O’Brien, 
Office of the Solicitor, United States Department of Agriculture, 
Washington, D. C. At the hearing a time was fixed within which 
briefs could be filed, and the petitioner and the respondent both 
filed briefs within the time allowed. The petitioner also filed re- 
quested findings of fact. 

Hearing Examiner Gifford issued a report recommending that 
the petition be dismissed. The petitioner filed exceptions to the 
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report and oral argument was held before me in New York City 
on February 5, 1952. Due primarily to the pendency of a some- 
what similar case, Crowley's Milk Company, Inc. v. Charles F. 
Brannan, Secretary of Agriculture, 198 F.(2d) 861 (C.C.A. 2d, 
1952), the termination of this proceeding has been delayed. The 
Crowley case involved the questions as to whether a homogenized 
mixture of whole milk, cream, skim milk solids, sugar and a stabi- 
lizer and which was used in Instant Whip was (1) milk in the 
form of homogenized mixture used in frozen desserts, (2) was 
“cream” within the definition of “cream” in section 1(j) of the 
rules and regulations, or (3) was in any event classifiable no 
higher than Class II-A for the reasons advanced here also. The 
majority of the court held that the mixture qualified as milk in 
the form of “homogenized mixtures” used in frozen desserts and 
did not, therefore, discuss the other questions. 


FINDINGS OF FACT 
1. Petitioner, Harrington Dairy Co., is a corporation duly or- 
ganized and existing under the laws of the State of Pennsylvania, 
with its address and principal place of business at Dushore, Penn- 


sylvania. It is a handler subject to regulation under Order No. 27. 
The plant of petitioner at Dushore, Pennsylvania, is a nonpool 
plant. Petitioner has another plant located at Rushville, Penn- 
sylvania, which is a pool plant under the order. 

2. The pertinent provisions of Order No. 27, as amended, 
which were in effect during the time involved in the petition read 
as follows: 


“Sec. 927.4 Classification. (a) Basis of classification. All 
milk, the classification of which is necessary to establish the 
classification of milk received from producers . . . shall be 
be classified in accordance with the form in which it is held 
at, or moved from, the plant at which classification is deter- 
mined. Such classification shall be subject to the following 
conditions: 

(1) Burden of proof. In establishing the classification of 
milk received from producers the burden rests upon the han- 
dler who received such milk from producers to show that such 
milk should not be classified as Class I-A, and having estab- 
lished the manufacture of cream, the burden rests upon such 
handler to show that the milk the butterfat from which was 
manufactured into cream should not be classified as Class 
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II-A, and that the skim milk resulting from the manufacture 
of cream, should not be classified as Class V-A. * * * 
“(b) Rules and regulations. The rules and regulations to 
effectuate the terms and provisions of this section shall be 
made ... by the market administrator in accordance with 
the procedure set forth in this paragraph: * * * 

“(c) Classes of utilization. Subject to all of the conditions 
set forth in (a) and (b) of this section, the classes of milk 
shall be as follows: 


“(1) Class I-A milk shall be all milk, except as provided 
in (2) and (3) of this paragraph, which leaves a plant as milk 
or cultured or flavored milk drinks containing 3.0 percent 
butterfat or more, and all the milk the classification of which 
is not established in some other class named in this para- 
wah * * * 


“(4) Class II-A milk shall be all milk the butterfat from 
which leaves or is on hand at a plant . . . in the form of 
eran... ss 


“(5) Class II-B milk shall be all milk, except as set forth 
in (7), (8) and (9) of this paragraph, the butterfat from 
which leaves or is on hand at a plant... in the form of 
cream which is subsequently held in a licensed cold storage 
warehouse at an average temperature below zero degrees 
Fahrenheit for seven consecutive days and below 15 degrees 
Fahrenheit for at least 21 days thereafter, as shown by charts 
of a recording thermometer, and which is subject at all times 
to being inspected by a representative of the market admin- 
istrator to determine the physical presence of the cream and 


the temperature of the room where stored. * * * 

“(7) Class II-D milk shall be all milk the butterfat from 
which leaves or is on hand at a plant in the form of cream 
or in the form of plain condensed milk or in the form of fro- 
z2n desserts or in the form of homogenized mixtures used 
i. frozen desserts, which is delivered to a plant or a pur- 
chaser outside the marketing area, outside the special cream 
area and outside New England: Provided, That the cream 
or the plain condensed milk is not moved to a plant in the 
marketing area, in the special cream area, or in New Eng- 
land, or delivered to a purchaser in the marketing area, in 
the special cream area, or in New England: Provided, fur- 
ther, That the frozen desserts, or the homogenized mixtures 
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used in frozen desserts are not moved to a plant in New York 
City, or delivered to a purchaser in New York City. * * * 
“(13) Class V-A milk shall be the skim milk in all milk, 
which skim milk enters the marketing area in the form of fluid 
skim milk or cultured or flavored milk drinks containing less 
than three percent butterfat, or which is not accounted for 
in some product leaving or on hand at a plant. 

“(14) Class V-B milk shall be the skim milk in all milk, 
which skim milk is not classified pursuant to (18) of this par- 
egraph. * * * 

“Sec. 927.9 Producer settlement fund and its operation. 
+ aK « 

“(g) Storage cream payments. With respect to butterfat 
in frozen cream held in one or more licensed cold storage 
warehouses for more than 28 days under the conditions set 
forth in Sec. 927.4(c) (5), the handler whose net pool obli- 
gations included such butterfat as Class II-B milk may make 
claim, on forms supplied by the market administrator, for 
payments out of the producer settlement fund, if such butter- 
fat was received from producers during the months of April 


to September, inclusive, and was used in Classes II-D, II-E, 
or II-F during the months of July to March, inclusive, or in 
Class IV-A during the months of January to March, inclu- 
a > 


3. The pertinent provisions of the rules and regulations (7 
CFR, 1945 Supp., p. 714 et seq.) are: 


“Sec. 1. Definitions. The terms used herein shall have the 
same definitions as are set forth in the Orders. In addition, 
for the purpose only of classifying and accounting for milk 
under the terms of the Orders, other terms shall have the 
meanings set forth in this section. * * * 


“(j) ‘Cream’ means the combination of butterfat and skim 
milk which contains more than 15 per cent butterfat, and 
which may or may not have been fermented by the addition 
of a lactic acid or other harmless milk culture. * * * 

“(k) ‘Frozen cream’ (sometimes referred to as storage 


1The latter part of the sentence was changed effective September 1, 1947, to read: “and 
was assigned, in accordance with the provisions of the rules and regulations issued by the 
market administrator pursuant to § 927.4 (b), to Classes II-D, II-E, or II-F during the months 
of July to March, inclusive, or to Class IV-A during the months of January to March, in- 
clusive.” 
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cream), means pooled cream which has met the requirements 
necessary for the classification of the milk equivalent of 
such cream as Class II-B frozen cream pursuant to Sec. 
927.4(c) (5) of the Orders.” 


4. The milk involved was received from producers during the 
months of April, May and June, 1947, at the petitioner’s Rush- 
ville, Pennsylvania, plant. After the milk was received, it was 
separated into cream and skim milk at the Rushville plant. In 
pasteurizing the cream at the Rushville plant, a sufficient amount 
of sugar was added so that the mixture would contain 90 percent 
cream and 10 percent sugar. This mixture was then placed in 50- 
pound tins each containing 45 pounds of cream and 5 pounds of 
sugar. In this form it was moved to the Hygeia Refrigerating Co., 
Elmira, New York, and was stored as frozen cream to be later 
used in the maunfacture of frozen desserts. The skim milk not 
used for standardizing the cream was moved from the Rushville 
plant of petitioner to the Dushore plant of petitioner where it was 
manufactured into bulk condensed skim milk. 


5. The mixture of cream and sugar was kept in cold storage 
subject to inspection and in accordance with all the provisions of 


the order applicable to classification as Class II-B frozen cream 
and such classification was reported to the market administrator 
by the petitioner. The skim milk was reported as utilized in Class 
V-B. 

6. The mixture of cream and sugar was removed from cold 
storage in various lots at various times and utilized in the manu- 
facture of frozen desserts either by the petitioner at its Dushore 
plant or by the petitioner’s affiliate, Philadelphia Dairy Products 
Co., Inc., at its plant in Philadelphia, Pennsylvania. The petitioner 
thereupon applied under section 927.9(g) of the order for storage 
cream payments and the addition of the sugar to the cream was 
discovered by auditors from the market administrator’s office. The 
petitioner’s claims for storage cream payments amounting to $1,- 
062.63 were denied by the market administrator and the milk 
equivalent of the cream was reclassified to Class I-A with a re- 
sulting debit of $10,670.34 to the petitioner. This action was based 
solely upon the presence of sugar in the cream as it left the 
petitioner’s plant which was regarded as making the product 
something other than “cream,” as defined in the rules and regu- 
lations. Since the product was not otherwise classifiable, it was 
treated as falling into the ‘catch-all’ clause in Class I-A. The 
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requirements of the order for the II-B, II-D and V-B classifica- 
tions were met in all respects except for the question as to wheth- 
er the product leaving the petitioner’s plant was “cream.” 


7. It has been the practice in the industry subject to the order 
to sell some products in the nature of cream but which differ from 
the usual approved table or whipping cream. The products are 
“frozen cream,” “reconstituted frozen cream,” “butter-reconsti- 
tuted cream,” “whey cream,” “cream with sugar added,” “red- 
tag cream,” “western cream,” and “manufacturing cream.” Sales 
of such products, however, must be accompanied by an explana- 
tion of the nature of the product. 


CONCLUSIONS 


The principal issue is whether the product involved, that is 
cream to which sugar had been added before leaving the petition- 
er’s plant, qualifies as cream under the definition of “cream” in 
the rules and regulations issued under the order. The plant of the 
petitioner from which the product was moved is the “classifica- 
tion” plant because the product moved from this plant into cold 
storage and was held in cold storage beyond the time allowed for 


the classification of the milk at a subsequent plant.? In other 
words, if the product had been used in ice cream within a month 
following the month of receipt of the milk from producers, it 
would be immaterial that sugar had been added to the cream be- 
cause the classification would be made on the basis of the form 
in which the milk left the plant in which the ice cream was manu- 
factured. 

The consequence, then, of failure of the product to qualify as 
“cream” is seen in the market administrator’s action protested, 
namely classification of the milk equivalent under the catch-all 
clause in Class I-A which at the time of the transactions involved 
covered all products otherwise unclassified under the order as im- 
plemented by the definitions in the rules and regulations. 

Class I-A is the highest-priced utilization under the order and 
covers primarily fluid milk distributed in the marketing area. The 
milk from which the cream was obtained, the cream with sugar 
added, and the products manufactured therefrom all remained 
outside the marketing area. The economic value of the milk to the 
petitioner was, of course, the same as if the sugar had been added 
after the cream had left its plant instead of before. This is not 


3See section 927.4(a)(2) of the order. 
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the case, then, of a new or unusual product contrived to escape an 
appropriate classification and achieve a lower classification and 
a consequent competitive price advantage. This is simply a situ- 
ation in which the petitioner is caught by what is sometimes de- 
scribed as a “technicality” and finds itself in its present predica- 
ment because the rules and regulations as written have not been 
considered to permit the treatment of cream with sugar added 
as “cream.” 

With this the setting, we examine the competing considerations 
for decision. On the one hand, it is argued that the use of the 
words “the combination” of fat and skim plus the mention of the 
permissibility of adding lactic acid or other harmless culture 
means that the intent was to exclude from the “cream” definition 
any combination of skim and fat to which any other ingredient 
had been added. On the other hand, the petitioner points out that 
the definition does not state specifically that any added substance, 
other than lactic acid or harmless culture, deprives the product of 
definition as “cream.” The petitioner emphasizes that the defini- 
tions of “cheese’”* and “butter’”* do not mention the addition of 
ingredients such as pimientos and chives in the case of cheese 
and salt in the case of butter although the use of such ingredients 
is not administratively regarded as disallowing the cheese and but- 
ter classifications in such cases. To this, the answer is given that 
cheese and butter definitions are definitions by “process” rather 
than ingredients as in the case of “‘cream.” 

As contended by the petitioner, the definition does not by its 
terms specifically prohibit the addition to the fat and skim com- 
bination of any substance other than lactic acid or other harmless 
culture to make sour cream. Mention of such latter substances as 
evidence of intent to prohibit the addition of any other ingredi- 
ent is offset by the history of the promulgation of the definition 
which shows that the definition adopted was a consolidation of 
two separate proposed definitions of “cream” and “sour cream” 
and that the “lactic acid or other harmless culture” got into the 
definition merely to have the “cream” definition cover “sour 
cream”’ also. 

Examination of the promulgation history of the definition does 


8*Sec. 1(t) ‘Cheese’ means the product made from the separated curd obtained by coagu- 
lating the casein of milk, fluid skim milk, or cream.” 

*“Sec. 1(y) ‘Butter’ means the product containing not less than 80 per cent butterfat re- 
sulting from churning cream. Failure to meet this minimum percentage by an amount not to 
exceed 1 per cent of such percentage shall not disqualify the product from meeting this defi- 
nition.” 













ee 








*Promulgation Hearing August 16, 1944, p. 276, Docket AO 71-A9. 
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not turn up concrete indications that the definition was meant to 
be rigidly restrictive. On the contrary, at one stage it appears 
that the proposed definition of “cream,” which varies from that 
applicable here only on butterfat minimum and the mention of 
lactic acid or other harmless culture, was intended to include a 
product which had flavoring as one of its constituents as well as 
fat and skim. At a promulgation hearing which included a hear- 
ing upon proposed rules and regulations as well as upon proposed 
amendments to the order, Mr. William Welden, Assistant Chief, 
Dairy and Poultry Branch, Office of Distribution, War Food Ad- 
ministration, and obviously one of the major draftsmen of the 
proposed amendments and rules and regulations, explained that 
flavored milk drinks in excess of 10 percent butterfat would be 
cream.’ Of course flavored milk drinks, usually flavored by choc- 
olate, contain a substance, other than lactic acid or harmless cul- 
ture, in addition to skim and fat. 

An exhaustive study of the discussions at meetings held by the 
market administrator in June and July, 1945, throws little light 
upon the subject. Apparently the only mention of cream with su- 
gar added was in a colloquy between Mr. Alfred Sperber, repre- 
senting the market administrator, and Mr. Edward O. Mather, 
representing the Milk Dealers Association of Metropolitan New 
York, concerning the definition of “homogenized mixtures.” The 
colloquy (p. 868 of the transcript of the meetings), which does 
not imply that cream with sweetening added would be Class I-A, 
is as follows: 

“Mr. Sperber. I have a question I want to ask on that, Mr. 

Mather: Is it your opinion that cream with some sweetening 

agent added, which is homogenized, should be included as a 

homogenized mixture? 

“Mr. Mather. Under our defiinition, you have to obtain at 

least 5 per cent sugar, and it must be prepared for use in 

the manufacture of frozen desserts. If it meets. that require- 
ment, yes. 

“Mr. Sperber. If it contains what? 

“Mr. Mather. If it is prepared for use in the manufacture 

of frozen desserts. 

“Mr. Sperber. Thank you.” 

When we see from this record that the definitions of “cream” by 
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the health authorities of the City of New York® and by the State 
of New York’ forbid the addition of any non-milk substance to 
“cream” and when it is apparent that the order covers primarily 
an area subject to these definitions and that the draftsmen of the 
rules and regulations were presumably familiar with these defi- 
nitions, a doubt arises as to whether the definition of “cream” 
here was intended to be as restrictive as the health or sanitary 
definitions in the absence of specific prohibitory language.* And, 
of course, the record also shows that even despite these health or 
sanitary definitions cream with sugar added is permitted to be 
sold, throughout the State of New York at least, with an explana- 
tion that sugar has been added. 

The adoption of definitions in the rules and regulations was 
intended to improve administration of the order by making pre- 
cise and public what had formerly been done merely by interpre- 
tations and applications in individual instances by the market 
administrator’s office. For the day-to-day administration of the 
program, a preclusive reading of the definition may be preferable 
since it removes the necessity of attempting to decide what may 
be added to skim and fat and have the product still remain 
“cream.” But looking at the entire picture in the light of recent 
court decisions under the act, particularly that in the Crowley 
case,® supra, we are impelled toward the conclusion that the class- 
ification of Class I-A would not be regarded as “in accordance 
with law,” the somewhat uncertain standard for adjudication in 
this proceeding as well as in the judicial review of the rulings 
in this proceeding, and that the “cream” definition would be held 
to reach the cream with sugar added. 


*The following was testified to as the applicable definition in The Sanitary Code of the 
City of New York although the precise reference was not given (tr. p. 58): 

“That portion of cream, pure, wholesome and unadulterated milk rich in milk fat which 
rises to the surface of milk or is separated from it by centrifugal force to which no sub- 
stance whatsoever has been added, except milk or skimmed milk for the purpose of 
standardization.” (Emphasis supplied.) 

™Cream means that portion of milk rich in fat which rises to the surface of milk on stand- 
ing, or is separated from it by centrifugal force and to which no substance whatsoever has 
been added except milk or skimmed milk which may be added within the limits fixed by this 
section for the purpose of standardization. It contains not less than 18 per centum of milk 
fat.” (Emphasis supplied.) Agriculture and Markets Law, Chapter 46 (tr. p. 56). 

*The matter of the proper classification of cream with sugar added had arisen before the 
rules and regulations were adopted and it seems to have been the administrative practice at 
that time to regard the product as cream. See In re Crowley's Milk Co., Inc., 9 A.D. 1171, 
1188 (1950). 

®The majority opinion had this to say about the mixture involved in that case: ‘After 
all, this was a ‘mix’ of various kinds of milk products which surely ought not to be assessed 
as of the value of Class I-A fluid milk, as is now clear from the latest amendments of the 
order.” (pp. 864-865) 





OP rst See em et ot 





QUEENSBORO FARM PRODUCTS, INC. 
Cite as 12 A.D. 109 








ORDER 


In view of the foregoing, the market administrator for Order 
No. 27, as amended, (1) shall rescind his action in reclassifying 
the milk involved to Class I-A, (2) shall allow the classifications 
of II-B and V-B, and (38) shall honor the claims for storage cream 
payments under section 927.9(g). 

Copies hereof shall be served by registered mail or in person 
upon the parties and the market administrator for Order No. 27, 
as amended. 












(No. 3396) 






QUEENSBORO FARM PRODUCTS, INC. AMA Docket No. 27-102. De- 
cided February 25, 1953. 








Dismissal — Withdrawal of Petition 





Where petitioner’s counsel stated that petitioner wished to withdraw its 
petition, in accordance with its request the petition is considered with- 
drawn. 









Mr. Harry Polikoff, of New York, New York, for petitioner. Mr. Julius C. 
Krause for Production and Marketing Administration. Mr. John J. 
Curry, Hearing Eaminer. 


Decision by Thomas J. Flavin, Judicial Officer 






WITHDRAWAL OF PETITION 


At the hearing upon the petition in the above-entitled proceed- 
ing under Section 8c (15)(A) of the Agricultural Adjustment 
Act (1933) as reenacted and amended by the Agricultural Mar- 
keting Agreement Act of 1937 and subsequent amendments (7 
U.S.C. 601 et seq.), counsel for the petitioner stated that the pe- 
titioner wished to withdraw its petition. It appears from the 
transcript of the hearing that subsequent to the filing of the pe- 
tition, additional records were made available to the market ad- 
ministrator for Order No. 27, as amended, resulting in allowance 
by the market administrator of some of the claims involved in 
the petition. 

In accordance with the petitioners’ request, the petition is con- 
sidered withdrawn. 
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(No. 3397) 


INSPECTION AND GRADING OF CORN AT PEORIA, ILL. Grain Stand- 
ards Act Docket No. 64. Decided February 9, 1953. 


Publication of Findings of Fact — Improper Loading of 
Carloads of Grain — Incorrect Certification — Incorrect 
Representation as to Grade 


Where it was found that the incorrect certifications of the grain in certain 
cars and the incorrect representation as to grade were caused by loading 
in the bottom of said cars of a quality inferior to the quality certified, 
that the said inferior grain was placed in each of the cars underneath 
better corn in such a way that samples taken in the customary man- 
ner for purposes of official inspection disclosed only the corn of the better 
grade, the Judicial Officer held that the incorrect grading did not result 
from any fault on the part of the licensed inspectors and that the find- 
ings based upon the evidence taken at the hearing should be published. 


. R. C. Mill for Grain Branch, Production and Marketing Administration. 
Mr. F. C. Haefner, of Peoria, Illinois, for East Peoria Elevator Com- 
pany. Mr. Fred Eyrse, of Pekin, Illinois, for Corn Products Refining 
Company. Mr. Ray M. Gerstenberg, of Chicago, Illinois, for Gerstenberg 
and Company. Mr. William W. Dewey, of Peoria, Illinois, for W. W. 
Dewey & Son, Inc. Messrs. Kenneth C. Connett and Edward J. Benisch, 
of Peoria, Illinois, pro se. Mr. Fred G. Smith, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a proceeding under the United States Grain Standards 
Act (7 U.S.C. 71-87), to determine the cause of alleged incorrect 
grading of corn. The proceeding was instituted by certain letters 
issued on October 13, 1952, by the Director of the Grain Branch, 
Production and Marketing Administration, United States Depart- 
ment of Agriculture, as the complainant. Such letters were ad- 
dressed to and served upon the East Peoria Elevator Company, 
as the shipper of the grain, Messrs. Edward J. Benisch and Ken- 
neth C. Connett, the inspectors licensed under the act who in- 
spected and graded the grain, and the following other parties who 
were interested in the transactions involved: 

Corn Products Refining Company, Peoria and Pekin, Illinois 
W. W. Dewey & Son, Inc., Peoria, Illinois, 
Gerstenberg and Company, Chicago, Illinois. 

It was alleged in the letters that the East Peoria Elevator Com- 
pany, Peoria, Illinois, shipped certain corn in six cars from its 
East Peoria elevator on or about February 19, 1952, and Septem- 
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ber 25, 1952, which upon official inspection and grading by the 
licensed inspectors at Peoria was certified by them to conform to 
either grade No. 1, Yellow, or No. 2, Yellow, corn; that the grades 
certified were incorrect; and that a preliminary investigation in- 
dicated that the corn was unevenly loaded, with an inferior grade 
or quality in the bottom part of each car underneath other corn 
of a higher grade, in such a way that the licensed inspectors did 
not obtain a sample representing all of the grain contained in 
each carlot when proceeding to the determination of the grade in 
the first instance. 

Pursuant to a notice contained in such letters a hearing was 
held in Peoria, Illinois, on October 30, 1952, to determine the 
cause of the alleged incorrect grading. The licensed inspectors 
and representatives of the other interested parties named above 
appeared at the hearing. Oral testimony was introduced and cer- 
tain documentary evidence was made a part of the record. Pro- 
posed findings of fact, conclusions, and order were prepared after 
the hearing and were served upon the parties. All parties were 
afforded an opportunity to file exceptions. The East Peoria Eleva- 
tor Company filed a letter stating in part that “We... admit that 
on the basis of the evidence the order as proposed seems justified, 
but we wish to reiterate that there was no deliberate attempt on 
our part to defraud ... .” Gerstenberg and Company filed a let- 
ter stating in part that “We take no exceptions to your proposed 
findings ....” 


FINDINGS OF FACT 


1. The East Peoria Elevator Company is a corporation doing 
business in Peoria and East Peoria, Illinois. It operates an ele- 
vator of about one million bushel capacity in East Peoria. 


2. On or about February 19, 1952, the East Peoria Elevator 
Company loaded and shipped from its elevator in East Peoria, 
Illinois, to Gerstenberg and Company at Chicago, Illinois, one car- 
load of corn in car MP 34872 to be applied, on the basis of Peoria 
weights and grades, on a contract for No. 1, Yellow corn at a 
price of about four cents over the Chicago Hay option at that time. 


3. On or about September 25, 1952, the East Peoria Elevator 
Company loaded and shipped from its elevator in East Peoria, 
Illinois, to the Corn Products Refining Company at Pekin, IIli- 
nois, five carloads of corn in cars IC 10444, IC 14138, IC 11913, 
Erie 75795, and RI 21000 pursuant to a contract for No. 2, Yellow 
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corn or better with No. 3, Yellow corn to apply at a standard 
discount at that time. 


4, The corn in each of the six cars referred to in Findings of 
Fact 2 and 3 was tendered for inspection and grading at East 
Peoria, Illinois, upon delivery for shipment from the said eleva- 
tor. Such corn was sampled at that point by persons regularly 
employed as grain samplers by the grain inspection department 
of the Peoria Board of Trade. The samples were taken by probing 
in accordance with the method and instructions prescribed by the 
Director of the Grain Branch, Production and Marketing Admin- 
istration, for determining the grade of the grain. The six cars of 
corn were inspected and graded by licensed inspectors on the ba- 
sis of such samples. The identity of the cars, names of the in- 
spectors, and the grades assigned to and certified for the corn 
in each of the cars are as follows: 


Car Identity Grade Certified Name of Inspector 
IC 10444 No. 1, Yellow Kenneth C. Connett 
IC 14138 No. 2, Yellow Kenneth C. Connett 
IC 11913 No. 2, Yellow Edward J. Benisch 
Erie 75795 - No. 2, Yellow Edward J. Benisch 
RI 21000 No. 2, Yellow Kenneth C. Connett 
MP 34872 No. 1, Yellow Kenneth C. Connett 


5. Thereafter, the corn in such cars was examined by the 
Federal Grain Supervisors at Chicago, Illinois, and Peoria, Illi- 
nois, respectively, and the original grades assigned were found 
to be incorrect. The correct grading was as follows: 


Car Identity Correct Grade Damaged Kernels 
IC 10444 Bottom 2/5 part car, No. 5 Yellow Corn 14.6% 
Upper 3/5 part car, No. 1 Yellow Corn 2.0% 
IC 14138 Bottom 2/5 part car, No. 5 Yellow Corn 14.4% 
Upper 3/5 part car, No. 5 Yellow Corn 5.5% 
IC 11913 Bottom 2/5 part car, No. 5 Yellow Corn 11.5% 
Upper 3/5 part car, No. 2 Yellow Corn 4.3% 
Erie 75795 Bottom 2/5 part car, No. 5 Yellow Corn 14.5% 
Upper 3/5 part car, No. 2 Yellow Corn 3.3% 
RI 21000 Bottom 2/5 part car, No. 5 Yellow Corn 14.8% 
Upper 3/5 part car, No. 1 Yellow Corn 2.6% 
MP 34872 Bottom 1/5 part car, Sample Grade Yellow 
Corn, Weevily 32.7% 
Upper 4/5 part car, No. 3 Yellow Corn 6.5% 
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CONCLUSIONS 

It is concluded that the incorrect certification of the grain in 
the said cars and the incorrect representation as to grade were 
caused by loading in the bottom of the said cars corn of a quality 
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inferior to the quality certified; that the said inferior grain was 
placed and located in each of the cars underneath better corn in 
such a way that samples taken in the customary manner for pur- 
poses of official inspection disclosed only the corn of the higher 
grade upon the top of the inferior material and did not disclose 
the inferior grain in the bottom. 

The loading of inferior quality grain in the bottom of the said 
cars in such a manner prevented the taking of representative sam- 
ples of the whole contents of each of the said cars in the course 
of usual and ordinary sampling procedures and caused the con- 
tents of the cars to be incorrectly certified to be of a higher grade. 

The incorrect grading did not result from any fault on the part 
of the licensed inspectors. 

Inasmuch as the corn in question was incorrectly certified to 
conform to a specified grade, the findings based upon evidence 
taken at the hearing should be published. 


ORDER 


The Preliminary Statement, Findings of Fact, Conclusions, and 
Order shall be published. Copies thereof shall be served upon the 


shipper, the inspectors, the other interested parties, and upon the 
complainant by registered mail or in person. 


(No. 3398) 


NASHVILLE UNION STOCK YARDS, INC. P&S Docket No. 291. De- 
cided February 2, 1953. 


Increase in Rates and Charges 
Upon petition by respondent, notice to the public, and answer by the Live- 
stock Branch, respondent is authorized forthwith to publish and file a 
tariff amendment setting forth the rates and charges given herein for 
yarding livestock in lieu of the corresponding rates and charges now 
in effect, subject to the conditions stated in Paragraph 5 of respondent’s 
petition. 
. John L. Currin for Livestock Branch, Production and Marketing Ad- 
ministration. Nashville Union Stock Yards, Inc., of Nashville, Tennessee, 
respondent, pro. se. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 
This is a rate proceeding under the Packers and Stockyards 
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Act, 1921, as amended (7 U.S.C. 181 et seqg.), in which a basic 
order prescribing reasonable rates was entered on August 2, 1929. 
A supplemental order was issued on March 11, 1952 (11 A.D. 
280), extending to and including April 14, 1953, the order of 
March 5, 1951 (10 A.D. 336), which modified the basic order by 
prescribing the current temporary schedule of rates and charges. 

By a petition filed on December 23, 1952, respondent requested 
authority to put into effect certain increased rates and charges. 
As a condition to the granting of its petition respondent in such 
petition committed itself to make certain specified improvements 
at the stockyard. 

Notice of the filing of respondent’s petition, and its contents, 
was published in the Federal Register on January 10, 1953 (18 
F.R. 232), and all interested persons were afforded an opportunity 
to be heard in the matter. No interested person has notified the 
Hearing Clerk of a desire to be heard. 

The Livestock Branch, Production and Marketing Administra- 
tion, filed an answer recommending that the increased rates and 
charges requested by respondent be authorized for a period of 
one year provided respondent undertakes the various improve- 


ments listed in paragraph 5 of its petition within a reasonable 
time and otherwise fully complies with all of the commitments 
set forth in such paragraph. 

Accordingly, subject to the conditions outlined below, respond- 
ent shall forthwith publish and file a tariff amendment setting 
forth the following rates and charges for yarding livestock in 
lieu of the corresponding rates and charges now in effect: 


YARDAGE CHARGES 


(Applicable both to initial yardage charges and 
resales in the commission firm’s pens). 
CATTLE, 300 lbs. or over * 
CALVES, 295 lbs. or less 

HOGS. . 

SHEEP, LAMBS, "GOATS OR KIDS 
HORSES OR MULES . oh 

On all livestock purchased on this yard that 
are subsequently resold to a buyer on the 
yards or removed from the holding pens to a 
selling pen for purpose of resale, the following 
charges will be assessed: 

CATTLE, 300 lbs. or over ... . . $.85 
CALVES, 295 Ibs. or less . ... . .50 
HOGS .. <0 — 
SHEEP, LAMBS, ‘GOATS OR KIDS . a 
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The foregoing rates and charges by the respondent shall remain 
in effect for a period of one year following the effective date of 
this order, unless modified during such period. 

Respondent shall, without any undue delay, make the various 
improvements listed in paragraph 5 of its petition and shall fully 
comply with all of the commitments set forth in such paragraph. 

The Packers and Stockyards Act provides that orders of this 
nature shall not become effective in less than five days after their 
date of signature and that no changes shall be made in rates and 
charges except after ten days notice to the public by the person 
making the change unless the Secretary of Agriculture for good 
cause allows the change on less notice. Any undue delay in mak- 
ing this order effective may adversely affect the marketing of 
livestock. Accordingly, good cause is found for making this order 
effective in less than 30 days. 

This order shall become effective on the sixth day following its 
date of signature. Copies hereof shall be served upon the parties 
by registered mail or in person. 


(No. 3399) 


OGALLALA LIVESTOCK COMMISSION Co. P&S Docket No. 2032. De- 
cided February 2, 1953. 


Suspension of Registration for a Period of Thirty Days — 

Violations of Act and Regulations Thereunder—Cease and 

Desist — Unfair, Unjustly Discriminatory, and Deceptive 

Practices and Devices — Unlawful Use of Funds Received 

as Proceeds from Sale of Livestock — False and Incorrect 
Accounts of Sale — Consent Order 


Upon consent of respondents and recommendation of Livestock Branch, the 
order herein is issued requiring respondents to cease and desist from 
engaging in the unfair, unjustly discriminatory, and deceptive practices 
and devices described in the Findings of Fact and to keep such accounts, 
records and memoranda as full and correctly disclose all transactions 
involved in their business; and respondents’ registration under the act 
is suspended for a period of thirty days, such suspension to be held in 
abeyance. 


*, Jerome S. Ducrest for Livestock Branch, Production and Marketing Ad- 
ministration. Mr. Bert Reynolds and Mr. Clyde J. Speck, partners, d/b/a 
Ogallala Livestock Commission Company, of Ogallala, Nebraska, re- 
spondents, pro se. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921 (7 U.S.C. 181 et seq.), as amended, instituted by 
an Order of Inquiry and Notice of Hearing filed by the Director 
of the Livestock Branch, Production and Marketing Administra- 
tion on October 3, 1952. The respondents, on October 27, 1952, 
filed an Answer admitting some of the allegations contained in 
the Order of Inquiry and Notice of Hearing, but denying others 
and explaining the reasons for their actions in connection with 
the remainder of said allegations. Subsequently, on January 5, 
1953, the respondents filed an Amended Answer admitting the al- 
legations contained in the Order of Inquiry and Notice of Hear- 
ing, waiving their right to an oral hearing, and consenting to the 
issuance of an appropriate order, with findings of fact, requiring 
the respondents to cease and desist from the practices complained 
of in the Order of Inquiry and Notice of Hearing and suspending 
the respondents’ registration for a period of 30 days, such sus- 
pension to be held in abeyance unless repondents shall be found 
to have again violated the provisions of the act or the regulations 
issued thereunder. The complainant has recommended the issuance 
of such an order. 


FINDINGS OF FACT 


1. The Ogallala Livestock Commission Company, Ogallala, Ne- 
braska, hereinafter referred to as the stockyard, was at all times 
mentioned herein a posted stockyard subject to the provisions of 
the act. 


2. Respondents, at the times of the transactions hereinafter 
referred to, were registered with the Secretary of Agriculture as 
a market agency to buy and sell livestock on a commission basis 
and to render stockyard services and as a dealer to buy and sell 
livestock for their own account at the stockyard. 


3. Respondents, during the month of December, 1951, and the 
period from January 1 through March 20, 1952, used funds re- 
ceived as proceeds from the sale of livestock consigned to them 
for sale on a commission basis for purposes of their own and pur- 
poses other than the payment of lawful marketing charges and 
the remittance of net proceeds to shippers, thereby endangering 
the faithful and prompt accounting therefor and payment of the 
portions thereof due the owners or consignors. 


4. Respondents, at the stockyard, on or about January 23, 
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1952, and at divers other times during the month of January, 1952, 
sold livestock consigned to them for sale on a commission basis 
to respondent Bert Reynolds for his individual trading account; 
in accounting to the owners or consignors of the livestock, sub- 
mitted accounts of sale showing assumed, false, fictitious or other- 
wise incorrect names as the purchasers of the livestock; and made 
copies of such false and incorrect accounts of sale a part of re- 
spondents’ accounts and records. 


5. Respondents, at the stockyard, on or about January 2 and 
February 6, 1952, and at divers other times during the months 
of January and February, 1952, in accounting to owners and con- 
signors of livestock consigned to them for sale on a commission 
basis, submitted accounts of sale showing false or otherwise in- 
correct names or initials and numerals as the purchasers of their 
livestock instead of the full, true and correct names of such pur- 
chasers, and made copies of such false and incorrect accounts of 
sale a part of respondents’ accounts and records. 


6. Respondents, during the period January 1 through March 
20, 1952, failed to keep accounts and records that fully and cor- 
rectly disclosed all transactions in their business as a market 
agency and dealer. 


CONCLUSIONS 


By reason of the facts set out above, it is concluded that the 
respondents have violated section 304, 307, 312(a), 401 and 402 
of the act and sections 201.40, 201.41, 201.43 and 201.60 of the 
regulations. 

Inasmuch as the complainant has joined with the respondents 
in recommending that an order be issued requiring the respond- 
ents to cease and desist from the acts complained of and suspend- 
ing respondents’ registration for a period of 30 days, such sus- 
pension to be held in abeyance unless respondents shall be found 
to have again violated the act or the regulations issued thereunder, 
the recommended order will be issued. 


ORDER 


The respondents shall cease and desist from using the unfair, 
unjustly discriminatory and deceptive practices set out in the 
Findings of Fact above. 

The respondents shall keep such accounts, records and memo- 
randa as fully and correctly disclose all transactions involved in 
their business. 
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The respondents’ registration is suspended for a period of 30 
days. However, such suspension shall be held in abeyance and shall 
not become effective unless the respondents are again found, after 
opportunity for hearing, to have violated the act or the regula- 
tions issued thereunder within a period of two years from the 
date of this order. 

This order shall become effective 6 days after service and cop- 
ies hereof shall be served on the parties by registered mail or in 
person. 


(No. 3400) 


RusH LIVE STOCK COMMISSION Co. et al. P&S Docket No. 2022. 
Decided February 2, 1953. 


Suspension of Registration for a Period of Fifteen Days — 
Violations of Act and Regulations Thereunder — Cease 
and Desist—-Unfair, Unjustly Discriminatory, and Decep- 
tive Practices and Devices — Unlawful Use of Funds Re- 
ceived as Proceeds from Sale of Livestock — False and 
Incorrect Accounts of Sale — Consent Order 


12 A.D. 115, followed. 


Mr. Jerome S. Ducrest for Livestock Branch, Production and Marketing Ad- 
ministration. Mr. E. Andrew Carr of Schwab and Carr, of Springfield, 
Missouri, for respondents. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921 (7 U.S.C. 181 et seq.), as amended, instituted by 
an Order of Inquiry and Notice of Hearing filed by the Director 
of the Livestock Branch, Production and Marketing Administra- 
tion on August 20, 1952. The respondents, on September 5, 1952, 
filed an Answer explaining and attempting to justify their actions 
relating to some of the allegations contained in the Order of In- 
quiry and Notice of Hearing, admitting some allegations and de- 
nying the others. Subsequently, on December 22, 1952, the re- 
spondents filed an Amended Answer in which they admitted the 
violations of the act and the regulations charged in the Order of 
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Inquiry and Notice of Hearing and consented to the issuance of 
an order suspending their registration for a period of 15 days, 
such suspension to be held in abeyance for a period of two years. 
The complainant has recommended that such an order be issued. 


FINDINGS OF FACT 


1. The Union Stock Yards, Springfield, Missouri, hereinafter 
referred to as the stockyard, was at all times mentioned herein 
a posted stockyard subject to the provisions of the act. 


2. Respondents are registered with the Secretary of Agricul- 
ture as a market agency, doing business as the Rush Live Stock 
Commission Company, to buy and sell livestock on a commission 
basis at the stockyard, and as a market agency and dealer, doing 
business as the Union Live Stock Brokers, to render clearing ser- 
vices and to buy and sell livestock for their own account at the 
stockyard, and at the times of the transactions of respondents 
hereinafter referred to were so registered. 


3. Respondents, at numerous times during the year 1951 and 
during the month of January 1952, used funds received as pro- 
ceeds from the sale of livestock consigned to them for sale on a 
commission basis for purposes of their own and purposes other 
than the payment of lawful marketing charges and the remittance 
of net proceeds to shippers, thereby endangering the faithful and 
prompt accounting therefor and payment of the portions thereof 
due the owners or consignors, 


4. Respondents, on 22 specified dates during the period from 
March 5 through December 21, 1951, and at divers other times 
during the year 1951, sold livestock consigned to them for sale 
on a commission basis to various employees of respondents, and, 
in accounting to the owners or consignors of the livestock, sub- 
mitted accounts of sale showing assumed, false, fictitious or other- 
wise incorrect names as the purchasers of their livestock instead 
of the names of said employees, and made copies of such false 
and incorrect accounts of sale a part of respondents’ accounts and 
records. 

5. Respondents, doing business as Rush Live Stock Commis- 
sion Company, in seven different transactions during the months 
of July and December 1951, and at divers other times during the 
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year 1951, sold livestock consigned to them for sale on a commis- 
sion basis to a partnership composed of respondents doing busi- 
ness as the Union Live Stock Brokers. 


6. Respondents, during the months of August, September, Oc- 
tober, November and December 1951, sold livestock owned by an 
employee of respondents in competition with livestock consigned 
to them for sale on a commission basis. 


CONCLUSIONS 


By reason of the facts set out above, it is concluded that the 
respondents have violated sections 304, 307, 312(a), 401 and 402 
of the act, and sections 201.40, 201.41, 201.43 and 201.60 of the 
regulations. 

The respondents have admitted the violations of the act and the 
regulations as charged in the Order of Inquiry and Notice of 
Hearing and agreed to the issuance of an order in accordance 
with such admissions and to the suspension of their registration 
for a period of 15 days, such suspension to be held in abeyance 
for two years. The complainant has recommended the issuance of 
an order requiring the respondents to cease and desist from the 
practices complained of in the Order of Inquiry and Notice of 
Hearing and to keep such accounts, records and memoranda as 
fully and correctly disclose all transactions involved in their busi- 
ness and suspending respondents’ registration for a period of 15 
days, such suspension to be held in abeyance and not to become 
effective unless the respondents, within two years from the date 
of the order, are again found, after opportunity for hearing, to 
have violated the act or the regulations issued thereunder. Ac- 
cordingly, an order in the form proposed by the complainant will 
be issued. 


ORDER 


The respondents shall cease and desist from using the unfair, 
unjustly discriminatory and deceptive practices set out in the 
Findings of Fact above. 

The respondents shall keep such accounts, records and memo- 
randa as fully and correctly disclose all transactions involved in 
their business. 

The respondents’ registration is suspended for a period of 15 
days. However, such suspension shall be held in abeyance and 
shall not become effective unless the respondents, within two 





be ee ee ee | es Sd 


— aS: hc 2 


=— tt 


ROBERTSON LIVESTOCK COMMISSION CO. 121 
Cite as 12 A.D. 121 


years from the date of this order, are again found, after oppor- 
tunity for hearing, to have violated the act or the regulations is- 
sued thereunder. 

This order shall become effective 6 days after service and cop- 
ies hereof shall be served on the parties by registered mail or in 
person. 


(No. 3401) 


ROBERTSON LIVESTOCK COMMISSION Co. P&S Docket No. 2023. 
Decided February 2, 1953. 


Suspension of Registration for a Period of Fifteen Days — 
Violations of Act and Regulations Thereunder — Cease 
and Desist — Unfair, Unjustly Discriminatory, and Decep- 
tive Practices and Devices — Unlawful Use of Funds Re- 
ceived as Proceeds from Sale of Livestock — False and 
Incorrect Accounts of Sale — Consent Order 


12 A.D. 115, followed. 


Mr. Jerome S. Ducrest for Livestock Branch, Production and Marketing Ad- 
ministration. Mr. E. Andrew Carr of Schwab and Carr, of: Springfield, 
Missouri, for respondents. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921 (7 U.S.C. 191 e¢ seq.), instituted by an Order of 
Inquiry and Notice of Hearing filed by the Director of the Live- 
stock Branch, Production and Marketing Administration on Au- 
gust 19, 1952. The respondents, on September 15, 1952, filed an 
Answer admitting some of the allegations contained in the Order 
of Inquiry and Notice of Hearing and explaining or attempting 
to justify their action in connection with others. Subsequently, 
on December 22, 1952, the respondents filed an Amended Answer 
admitting the violations of the act and the regulations as charged 
in the Order of Inquiry and Notice of Hearing, consenting “to a 
proposed finding and conclusion in accordance with these admis- 
sions” and consenting to the suspension of their registration for 
a period of 15 days, such suspension to be held in abeyance and 





122 PACKERS AND STOCKYARDS ACT, 1921 
Cite as 12 A.D. 121 


not to become effective unless within two years from the effective 
date of the order the respondents shall be found, after opportu- 
nity for hearing, to have again violated the provisions of the act 
or the regulations issued thereunder, The complainant has recom- 
mended the issuance of such an order. 


FINDINGS OF FACT 


1. The Union Stock Yards, Springfield, Missouri, hereinafter 
referred to as the stockyard, was at all times mentioned herein 
a posted stockyard subject to the provisions of the act. 


2. Respondents are registered with the Secretary as a market 
agency to buy and sell livestock on a commission basis and to 
render clearing services, at the stockyard, and at times of the 
transactions of respondents hereinafter referred to were so regis- 
tered. 

3. Respondents, at divers times during the years 1951 and 
1952, used funds received as proceeds from the sale of livestock 
consigned to them for sale on a commission basis for purposes of 
their own and purposes other than the payment of lawful market- 
ing charges and the remittance of net proceeds to shippers, there- 
by endangering the faithful and prompt accounting therefor and 
payment of the portions thereof due the owners or consignors. 


4. Respondents, at the stockyard, at divers times during the 
month of December, 1951, and the months of January, March and 
April, 1952, sold livestock consigned to them for sale on a com- 
mission basis to various employees of respondents and, in account- 
ing to the owners.or consignors of the livestock, submitted ac- 
counts of sale showing assumed, false, fictitious or otherwise in- 
correct names as the purchasers of the livestock instead of the 
names of said employees, and made copies of such false and in- 
correct accounts of sale a part of respondents’ accounts and rec- 


ords. 


CONCLUSIONS 
By reason of the facts set out above, it is concluded that the 
respondents violated sections 304, 307, 312(a), 401 and 402 of 
the act and sections 201.40, 201.41, 201.43 and 201.60 of the reg- 
ulations. 
The respondents have admitted the violations of the act and the 
regulations as charged in the Order of Inquiry and Notice of 
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Hearing and agreed to the issuance of an order in accordance with 
such admissions and to the suspension of their registration for 
a period of 15 days, such suspension to be held in abeyance for 
two years. The complainant has recommended the issuance of an 
order requiring the respondents to cease and desist from the prac- 
tices complained of in the Order of Inquiry and Notice of Hearing 
and to keep such accounts, records and memoranda as fully and 
correctly disclose all transactions involved in their business and 
suspending respondents’ registration for a period of 15 days, such 
suspension to be held in abeyance and not to become effective 
unless the respondents, within two years from the date of the 
order, are again found, after opportunity for hearing, to have vio- 
lated the act or the regulations issued thereunder. Accordingly, 
an order in the form proposed by the complainant will be issued. 


ORDER 


The respondents shall cease and desist from engaging in the 
unfair, unjustly discriminatory and deceptive practices set out 
in the Findings of Fact above. 

The respondents shall keep such accounts, records and memo- 
randa as fully and correctly disclose all transactions involved in 
their business. 

The respondents’ registration is suspended for a period of 15 
days. However, such suspension shall be held in abeyance and 
shall not become effective unless the respondents, within two years 
from the date of this order, are again found, after opportunity 
for hearing, to have violated the act or the regulations issued 
thereunder. 

This order shall become effective 6 days after service and copies 
hereof shall be served on the parties by registered mail or in 


person. 
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(No. 3402) 


SPRINGFIELD SOUTHWEST LIVESTOCK COMMISSION Co. P&S Docket 
No. 2024. Decided February 4, 1953. 


Suspension of Registration for a Period of Fifteen Days — 
Violations of Act and Regulations Thereunder — Cease 
and Desist — Unfair, Unjustly Discriminatory, and Decep- 
tive Practices and Devices — Unlawful Use of Funds Re- 
ceived as Proceeds from Sale of Livestock — False and 
Incorrect Accounts of Sale — Consent Order 


12 A.D. 115, followed. 


Mr. Jerome S. Ducrest for Livestock Branch, Production and Marketing Ad- 
ministration. Mr. E. Andrew Carr of Schwab and Carr, of Springfield 
Missouri, for respondents. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 

This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921 (7 U.S.C. 181 et seq.), as amended, instituted by 
an Order of Inquiry and Notice of Hearing filed by the Director 
of the Livestock Branch, Production and Marketing Administra- 
tion, on August 25, 1952. The respondents, on September 22, 1952, 
filed an Answer denying some of the allegations contained in the 
Order of Inquiry and Notice of Hearing, and failing to plead with 
respect to the other allegations. On November 19, 1952, the re- 
spondents requested leaves to file an additional answer and such 
request was granted by the Hearing Examiner on November 21, 
1952. On December 12, 1952, respondents filed such additional 
answer admitting some of the allegations contained in the Order 
of Inquiry and Notice of Hearing, explaining or attempting to jus- 
tify their action in connection with others, and denying the re- 
maining allegations. Subsequently, on December 22, 1952, re- 
spondents filed an Amended Answer in which they admitted the 
violations of the act and the regulations as charged in the Order 
of Inquiry and Notice of Hearing and consented “to a proposed 
finding and conclusion in accordance with these admissions” and 
to a suspension of their registration for a period of 15 days, such 
suspension to be held in abeyance for a period of two years. The 
complainant has recommended the issuance of such an order. 
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FINDINGS OF FACT 


1. The Union Stock Yards, Springfield, Missouri, hereinafter 
referred to as the stockyard, was at all times mentioned herein 
a posted stockyard subject to the provisions of the act. 


2. Respondents are registered with the Secretary as a market 
agency to buy and sell livestock on a commission basis and to 
render clearing services, at the stockyard, and at the times of the 
transactions of respondents hereinafter referred to were so reg- 
istered. 


3. Respondents, at divers times during the years 1951 and 
1952, used funds received as proceeds from the sale of livestock 
consigned to them for sale on a commission basis for purposes of 
their own and purposes other than the payment of lawful mar- 
keting charges and the remittance of net proceeds to shippers, 
thereby endangering the faithful and prompt accounting there- 
for and payment of the portions thereof due the owners or con- 


signors. 


4. Respondents, at the stockyard, on 11 specified dates during 
the period from August 2 through December 20, 1951, and at 
divers other times during the year 1951, sold livestock consigned 
to them for sale on a commission basis to respondents Arthur 
Fancher and Ray Gayer for their individual trading accounts and, 
in accounting to the owners or consignors of the livestock, sub- 
mitted accounts of sale showing assumed, false, fictitious or other- 
wise incorrect names as the purchasers of the livestock and made 
copies of such false and incorrect accounts of sale a part of re- 
spondents’ accounts and records. 


5. Respondents, at the stockyard, on or about October 2 and 
11, 1951, and at divers other times during the year 1951, sold 
livestock consigned to them for sale on a commission basis to em- 
ployees of respondents, and, in accounting to the owners or con- 
signors of the livestock, submitted accounts of sale showing as- 
sumed, false, fictitious or otherwise incorrect names as the pur- 
chasers of their livestock instead of the names of said employees, 
and made copies of such false and incorrect accounts of sale a 
part of respondents’ accounts and records. 


6. Respondents failed to keep accounts and records that fully 
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and correctly disclosed all transactions in their business as a 
market agency. Certain entries in their accounts and records were 
unsupported by bills, receipts or other supporting vouchers and 
travel expense withdrawal items were entered in fixed monthly 
lump sums for each of the three respondents without a breakdown 
to show the actual expenditure of such fixed monthly withdrawals, 


CONCLUSIONS 


By reason of the facts set out above it is concluded that the 
respondents have violated sections 304, 307, 312(a), 401 and 402 
of the act and sections 201.40, 201.41 201.48 and 201.60 of the 
regulations. 

The respondents have admitted the violations of the act and 
the regulations as charged in the Order of Inquiry and Notice of 
Hearing and agreed to the issuance of an order in accordance 
with such admissions and to the suspension of their registration 
for a period of 15 days, such suspension to be held in abeyance 
for two years. The complainant has recommended the issuance of 
an order requiring the respondents to cease and desist from the 
practices complained of in the Order of Inquiry and Notice of 
Hearing; requiring them to keep such accounts, records and mem- 
oranda as fully and correctly disclose all transactions involved in 
their business; and suspending respondents’ registration for a 
period of 15 days, such suspension to be held in abeyance and not 
to become effective unless the respondents, within a period of two 
years from the date of this order, are again found, after oppor- 
tunity for hearing, to have violated the act or the regulations is- 
sued thereunder. Accordingly, an order in the form proposed by 
the complainant will be issued. 


ORDER 

The respondents shall cease and desist from engaging in the 
unfair, unjustly discriminatory and deceptive practices set out in 
the Findings of Fact above. 

The respondents shall keep such accounts, records and memo- 
randa as fully and correctly disclose all transactions involved in 
their business. 

The respondents’ registration is suspended for a period of 15 
days. However, such suspension shall be held in abeyance and shall 
not become effective unless the respondents, within a period of 
two years from the date of this order, are again found, after op- 
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portunity for hearing, to have violated the act or the regulations 
issued thereunder. 


This order shall become effective 6 days after service and cop- 
ies hereof shall be served on the parties by registered mail or 
in person. 


(No. 3403) 


In re BRANKIN. P&S Docket No. 1984. Decided February 5, 1953. 


Dismissal — Insufficiency of Substantial Evidence 
Warranting Findings of Violation of Act 


Where the complaint charged that respondent, a registered dealer under the 
act, paid various weightmasters for falsely recording weight and scale 
tickets, paid for cattle purchased by him on the basis of incorrect weights 
shown on such false scale tickets which became part of the records of the 
stockyard company, and that respondent’s books and records did not 
disclose all expenses incurred by him in his business as a dealer at the 
stockyard during 1949 and 1950, the Judicial Officer concluded that in- 
asmuch as the vague testimony of the two former weighmasters, un- 
supported and uncorroborated by more specific testimony of other weigh- 
masters or by other proof of the falsity of weighings involving the 
respondent, falls short of the applicable evidentiary requirements, the 
evidence in the hearing record is not sufficient to constitute “substantial” 
evidence warranting findings and conclusions that the respondent vio- 
lated the act as charged and, therefore, the Order of Inquiry should be 
dismissed. 


Messrs. Jerome S. Ducrest, Benjamin M. Holstein and Gilbert A. Horn for 
Livestock Branch, Production and Marketing Administration. Mr. Joseph 
A. Power, of Chicago, Illinois, for respondent. Mr. John J. Curry, Hear- 
ing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), instituted by 
an Order of Inquiry and Notice of Hearing issued March 2, 1951, 
by H. E. Reed, Director, Livestock Branch, Production and Mar- 
keting Administration, United States Department of Agriculture, 
acting under authority delegated by the Secretary of Agriculture. 
The respondent is an individual registered as a dealer under the 
act and, at the times specified in the Order of Inquiry and Notice 
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of Hearing, was so engaged at the Union Stock Yards, Chicago, 
Illinois, a posted stockyard. 

The complaint charges (1) that at divers times during the years 
1949 and 1950 the respondent paid certain sums of money, or gave 
other compensation, to various weighmasters employed by the 
stockyard company for the purpose and with the effect of com- 
pensating them for recording weights on scale tickets showing 
the weight of cattle bought by the respondent at less than the true 
and correct weight thereof and showing the weight of cattle sold 
by the respondent at a weight greater than the true and correct 
weight thereof; (2) that the respondent paid for cattle purchased 
by him and collected for cattle sold by him on the basis of the 
incorrect weights shown on such false scale tickets; (3) that the 
false scale tickets so issued became part of the records of the 
stockyard company; and (4) that the respondent’s books and rec- 
ords did not disclose all expenses incurred by him in his business 
as a dealer at the stockyard during 1949 and 1950. 

The respondent filed an answer in which he admitted the ju- 
risdictional allegations, denied each and every other allegation 
made in the Order of Inquiry, and prayed that the Order of In- 
quiry be dismissed. 

John J. Curry, Office of Hearing Examiners, United States De- 
partment of Agriculture, was assigned as examiner in the pro- 
ceeding, and presided at the hearing. The respondent was repre- 
sented by Joseph A. Power, Attorney at Law, Chicago, Illinois. 
Jerome Ducrest, Benjamin M. Holstein, and Gilbert A. Horn, Of- 
fice of the Solicitor, United States Department of Agriculture, ap- 
peared as counsel for the complainant. The hearing began in Chi- 
cago on August 15, 1951, and with intervening recesses, was con- 
cluded on December 8, 1951. The hearing examiner issued a report 
recommending that the respondent be found to have violated the 
act as charged. The respondent filed exceptions to the report. 


The Evidence at the Hearing 


At the hearing, two of the weighmasters formerly employed by 
the stockyard company testified for the complainant. One of these, 
Michael Shanahan, testified on direct examination (pp. 3-11) that 
he believed that he weighed cattle for the respondent in 1949, 
that he did not remember the scale or scales at which he weighed 
the cattle, that he did not remember the month or the season of 
the year, that he weighed many drafts for the respondent both 
when the respondent was buying and when he was selling, that 
the respondent asked him several times during 1949 to put weight 
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on cattle and that he did so by adding on false weight. He did not 
recall any particular time when the respondent asked for a par- 
ticular amount of weight and he did not remember how many 
times in 1949 that the respondent asked for weight. He testified 
also that he did not know of any occasion in 1949 when the re- 
spondent asked him to give weight when the respondent was buy- 
ing cattle. He said that he was paid by the respondent in cash for 
the weight he added to the cattle sold by the respondent but that 
he could not remember how much he got for the year 1949. Shan- 
ahan’s testimony for the year 1950 was similar to that for 1949 
except that he stated that he favored the respondent in that year 
both in the buying and the selling of cattle. 

On cross-examination, Shanahan said that he favored the re- 
spondent in 1949 both in the buying and selling of cattle. He 
stated also that he could not have gotten more than $10 a year 
from the respondent except that he could not seem to remember 
the total. On redirect examination (p. 40), Shanahan testified 
that the money he said he got from the respondent could have 
been both for favorable weighing and for weighing the respond- 
ent’s cattle during lunch hour or for some other favors. 

The other former weighmaster who testified for the complain- 
ant, Floyd Joseph Avery, testified on direct examination (pp. 43- 
51) that once in 1949 he favored the respondent in connection 
with weighing a draft of cattle. He did not remember whether he 
gave weight or deducted weight, that is whether he overweighed 
or underweighed, but he testified that the respondent gave him 
$3. He did not recall the day, the month, or the season of the 
year. He was not sure that the respondent had personally asked 
him to weigh falsely but that “Either him or somebody told me 
or I wouldn’t have done it” (p. 50). He did not remember weigh- 
ing cattle for the respondent in 1950. 

On cross-examination (p. 57), Avery did not remember whether 
it was in 1949 or 1950 that he obtained the $3 from the respond- 
ent but he did remember that he “got it.” 

Melvin C. Smith, an accountant in the Chicago Office of the 
Packers and Stockyards Division, identified exhibits summarizing 
the cattle dealer operations of the respondent during 1949 and 
1950, of 107 dealers at the stockyard during 1949, and of 104 
dealers at the stockyard during 1950, and described the manner 
in which he prepared such exhibits. During 1949 the respondent’s 
average weight gain per head was 24.4 pounds and 39.3 percent 
of his gross profit was attributable to increase in weight between 
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the time of purchase and the time of sale; whereas the average 
weight gain per head realized by the 107 dealers was 5.26 pounds 
and 25.3 percent of their total gross profit was attributable to 
such increase in weight. During 1950 the respondent’s average 
weight gain per head was 14.2 pounds and 27.4 percent of his 
gross profit was attributable to increase in weight between the 
time of purchase and the time of sale; whereas the average weight 
gain per head realized by the 104 dealers was 5.37 pounds and 
25.2 percent of their total gross profits was attributable to such 
increase in weight (pp. 105-106, 112-118; Complainant‘s Exhibits 
5 to 10B, inclusive). 

The respondent testified that he had never requested any weigh- 
master to favor him in weights and that he had never paid any 
money to either of the weighmasters who testified in this proceed- 
ing (pp. 140-141). He described his previous 20 years of experi- 
ence with Wilson & Company as a driver, weight taker, and buyer, 
and stated that as a result of such experience he knew how to 
buy cattle on which a large weight gain could be realized (pp. 144- 
145). He further stated that he had a low feed cost in connection 
with his dealer operations because he took feed from other pens 
after the cattle had been removed therefrom (p. 145). The re- 
spondent identified exhibits taken from his records which, he 
stated, showed that he had a weight gain of 40 pounds per head 
on two cattle within approximately one hour on March 7, 1951 
as a result of buying the cattle in an empty condition and filling 
them with water prior to weighing them for purposes of sale (pp. 
146-150; Respondent’s Exhibits 1 and 2). He testified also that 
due to previous incidents, he was not on friendly terms with either 
Shanahan or Avery (pp. 141-143). 


FINDINGS AND CONCLUSIONS 


It is concluded that the evidence in the hearing record is not 
sufficient to constitute ‘‘substantial’ evidence warranting findings 
and conclusions that the respondent violated the act as charged. 
The vague testimony of the two former weighmasters, unsup- 
ported and uncorroborated by more specific testimony of other 
weighmasters or by other proof of falsity of weighings involving 
the respondent, falls short in my opinion of the applicable evi- 
dentiary requirements. The comparison of the respondent’s weight 
gain with the average for the dealers at the stockyard is interest- 
ing and perhaps under other circumstances significant, but we do 
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not believe that in this case it adds much to strengthen the weak 
testimony of the two former weighmasters, Of course the charges 
as to causing false records to be made and failure to keep com- 
plete and correct records depend on the evidence as to false weigh- 
ings and payments to the weighmasters. Since we do not think 
the evidence adequate to support the main charge, these charges 
aso fail for lack of sufficient evidence. 


ORDER 
Accordingly, the Order of Inquiry is dismissed. 


(No. 3404) 


OZARK COMMISSION COMPANY. P&S Docket No. 2026. Decided 
February 9, 1953. 


Suspension of Registration for a Period of Thirty Days — 
Violations of Act and Regulations Thereunder — Cease 
and Desist — Unfair, Unjustly Discriminatory, and Decep- 
tive Practices and Devices — Unlawful Use of Funds Re- 
ceived as Proceeds from Sale of Livestock — False and 
Incorrect Accounts of Sale — Consent Order 


12 A.D. 115, followed. 


Mr. Jerome S. Ducrest for Livestock Branch, Production and Marketing Ad- 
ministration. Mr. E. Andrew Carr of Schwab and Carr, of Springfield, 
Missouri, for respondents. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921 (7 U.S.C. 181 et seq.), as amended, instituted by 
an Order of Inquiry and Notice of Hearing filed by the Director 
of the Livestock Branch, Production and Marketing Administra- 
tion, on September 23, 1952. The respondents, on October 20, 1952, 
filed an Answer admitting some of the allegations contained in 
the Order of Inquiry and Notice of Hearing, denying others, and 
the remaining allegations. Subsequently, on December 22, 1952, 
explaining or attempting to justify their action in connection with 
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the respondents filed an Amended Answer admitting the violations 
of the act and the regulations as charged in the Order of Inquiry 
and Notice of Hearing, consenting “to a proposed finding and con- 
clusion in accordance with these admissions”, and consenting to 
the suspension of their registration for a period of 30 days, “such 
suspension to be held in abeyance and not to become effective un- 
less within two years from the effective date of this order the Re 
spondents shall be found, after opportunity for a hearing, to have 
again violated the provisions of the Act or the Regulations issued 
thereunder.” The complainant has recommended the issuance of 
such an order. 


FINDINGS OF FACT 


1. The Union Stock Yards, Springfield, Missouri, hereinafter 
referred to as the stockyard was at all times mentioned herein 
a posted stockyard subject to the provisions of the act. 


2. Respondents Knial Kissee, Roy Dennis and R. E. Owens, 
doing business as the Ozark Commission Company, at the times 
of the transactions hereinafter referred to were registered as a 
market agency to buy and sell livestock on a commission basis at 


the stockyard. Said registration was in effect until January 21, 
1952, when it was made inactive. Respondents Knial Kissee and 
Roy Dennis, doing business as the Ozark Commission Company, 
presently are registered as a market agency to buy and sell live- 
stock on a commission basis. 


3. Respondents, at the stockyard, at divers times during the 
year 1951, used funds received as proceeds from the sale of live- 
stock consigned to them for sale on a commission basis for pur- 
poses of their own and purposes other than the payment of law- 
ful marketing charges and the remittance of net proceeds to ship- 
pers, thereby endangering the faithful and prompt accounting 
therefor and payment of the portions thereof due the owners or 
consignors. 


4. Respondents, at the stockyard, on or about September 17, 
18, and 19, 1951, and at divers other times during the month of 
September 1951, instead of selling livestock consigned to them 
for sale on a commission basis on the open market, permitted own- 
ers or consignors to take back or repurchase livestock which they 
had consigned to respondents for sale on a commission basis under 
names other than the true and correct names of such consignors, 
executed false and incorrect accounts of sale, which were made 
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a part of respondents’ accounts and records to cover up such oper- 
ations, and used shippers proceeds for purposes of their own by 
paying said consignors for the returned or repurchased livestock 
with Custodial Account funds. 


5. Respondents, at the stockyard, on 4 specified dates in Au- 
gust and October, 1951, and at divers other times during the per- 
iod from August 1 through December 31, 1951, sold livestock con- 
signed to them for sale on a commission basis to respondents 
Knial Kissee and R. E. Owens for their individual trading ac- 
counts and to said respondents acting as a trading partnership; 
in accounting to the owners or consignors of the livestock sub- 
mitted accounts of sale showing assumed, false, fictitious or other- 
wise incorrect names as the purchasers of their livestock instead 
of the names of said respondents; and made copies of such false 
and incorrect accounts of sale a part of respondents’ accounts and 
records. 


6. Respondents, at the stockyard, on or about August 14, Sep- 
tember 17, October 23, and December 10, 1951, and at divers other 
times during the period from August 1 through December 31, 
1951, sold livestock consigned to them for sale on a commission 
basis to respondent R. E. Owens for his individual trading ac- 
count and to a trading partnership composed of said respondent 
R. E. Owens and respondent Knial Kissee. 


7. Respondents, at the stockyard, on or about October 4 and 
17, 1951, and at divers other times during the month of October 
1951, sold livestock consigned to them for sale on a commission 
basis to Dale Sautee, an employee of respondent’s; in connection 
with said sales to such employee, in accounting to the owners or 
consignors of the livestock submitted accounts of sale showing 
assumed, false, fictitious or otherwise incorrect names as the pur- 
chasers of their livestock instead of the name of said employee 
Dale Sautee; and made copies of such false and incorrect ac- 
counts of sale a part of respondents’ accounts and records. 


8. Respondents, at the stockyard, on or about December 11, 
1951, sold livestock consigned to them for sale on a commission 
basis to Gilbert Smith, an employee of respondents. 


9. Respondents, at the stockyard, on 8 specified dates in Au- 
gust, September, October and December, 1951, and at divers other 
times during the period from August 1 through December 31, 
1951, sold livestock owned by respondents R. E. Owens and Knial 
Kissee, individually, or said respondents as a trading partnership, 
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and Gilbert Smith, an employee of respondents, in competition 
with livestock consigned to respondents for sale on a commission 
basis. 

10. Respondents, at the stockyard, on or about August 4, 1951, 
caused the stockyard to issue false and incorrect scale tickets 
which were made a part of the accounts, records and memoranda 
of the respondents and the stockyard owners. 


11. Respondents failed to keep accounts and records that fully 
and correctly disclosed all transactions in their business as a mar- 
ket agency. Respondents failed to support certain entries in their 
accounts and records with bills, receipts or other supporting vouch- 
ers, and periodically entered travel expense items in their ac- 
counts and records in lump sum amounts as withdrawals by re- 
spondents and an employee of respondents without a breakdown 
to show the actual expenditures of such lump withdrawals. 


CONCLUSIONS 


By reason of the facts set out above it is concluded that the re- 
spondents have violated sections 304, 307, 312(a), 401 and 402 of 


the act and sections 201.40, 201.41, 201.43 and 201.60 of the reg- 


ulations. 

The respondents have admitted the violations of the act and 
the regulations as charged in the Order of Inquiry and Notice of 
Hearing and agreed to the issuance of an order in accordance 
with such admissions, and to the suspension of their registration 
for a period of 30 days, such suspension to be held in abeyance 
and not to become effective unless the respondents, within a per- 
iod of two years from the date of this order, are again found, 
after opportunity for hearing, to have violated the act or the reg- 
ulations issued thereunder. The complainant has recommended 
the issuance of an order requiring the respondents to cease and 
desist from the practices complained of in the Order of Inquiry 
and Notice of Hearing; requiring them to keep such accounts, 
records and memoranda as fully and correctly disclose all trans- 
actions involved in their business; and suspending respondents’ 
registration for a period of 30 days, such suspension to be held 
in abeyance and not to become effective unless the respondents, 
within a period of two years from the date of this order, are 
again found, after opportunity for hearing, to have violated the 
act or the regulations issued thereunder. Accordingly, an order 
in the form proposed by the complainant will be issued. 
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ORDER 

The respondents shall cease and desist from engaging in the 
unfair, unjustly discriminatory and deceptive practices set out 
in the Findings of Fact above. 

The respondents shall keep such accounts, records and memo- 
randa as fully and correctly disclose all transactions involved in 
their business. 

The respondents’ registration is suspended for a period of 30 
days. However, such suspension shall be held in abeyance and 
shall not become effective unless the repondents, within a period 
of two years from the date of this order, are again found, after 
opportunity for hearing, to have violated the act or the regula- 
tions issued thereunder. 

This order shall become effective 6 days after service and copies 
hereof shall be served on the parties by registered mail or in 
person. 


(No. 3405) 


NATIONAL LIVE STOCK COMMISSION Co. P&S Docket No. 2025. 
Decided February 10, 1953. 


Suspension of Registration for a Period of Thirty Days — 
Violations of Act and Regulations Thereunder — Cease 
and Desist — Unfair, Unjustly Discriminatory, and Decep- 
tive Practices and Devices — Unlawful Use of Funds Re- 
ceived as Proceeds from Sale of Livestock — False and In- 
correct Accounts of Sale — Consent Order 


12 A.D. 115, followed. 


Mr. Jerome S. Ducrest for Livestock Branch, Production and Marketing Ad- 
ministration. Mr. E. Andrew Carr of Schwab and Carr, of Springfield, 
Missouri, for respondents. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921 (7 U.S.C. 181 et seq.), as amended, instituted by 
an Order of Inquiry and Notice of Hearing filed by the Director 
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of the Livestock Branch, Production and Marketing Administra- 
tion, on September 9, 1952. The respondents, on October 6 ,1952, 
filed an Answer admitting some of the allegations contained in 
the Order of Inquiry and Notice of Hearing, denying others, and 
explaining or attempting to justify their action in connection 
with the remaining allegations. Subsequently, on December 22, 
1952, the respondents filed an Amended Answer admitting the vio- 
lations of the act and the regulations as charged in the Order of 
Inquiry and Notice of Hearing, cunsenting ‘‘to a proposed finding 
and conclusion in accordance with these admissions,” and con- 
senting to the suspension of their registration for a period of 30 
days, “such suspension to be held in abeyance and not to become 
effective unless within two years from the effective date of this 
order the Respondents shall be found, after opportunity for a 
hearing, to have again violated the provisions of the Act or the 
Regulations issued thereunder.” The complainant has recommend- 
ed the issuance of such an order. 


FINDINGS OF FACT 
1. The Union Stock Yards, Springfield, Missouri, hereinafter 


referred to as the stockyard, was at all times mentioned herein 
a posted stockyard subject to the provisions of the act. 

2. Respondents are registered with the Secretary as a market 
agency to buy and sell livestock on a commission basis, at the 
stockyard, and at the times of the transactions of respondents 
hereinafter referred to were so registered. 


3. Respondents, at the stockyard, at divers times during the 
year 1951, used funds received as proceeds from the sale of live- 
stock consigned to them for sale on a commission basis for pur- 
poses of their own and purposes other than the payment of lawful 
marketing charges and the remittance of net proceeds to shippers, 
thereby endangering the faithful and prompt accounting therefor 
and payment of the portions thereof due the owners or consignors. 


4. Respondents, at the stockyard, at divers times during the 
period from June 1 through December 31, 1951, sold livestock 
owned by respondent Jack C. Wiles; by trading partnerships com- 
posed of said respondent and A. R. Wiles, and respondent and 
Frank Gammon; and by employees of respondents, in competition 
with livestock consigned to respondents for sale on a commission 
basis. 

5. Respondents, at the stockyard, on or about December 31, 
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1951, through the facilities of the National Live Stock Commis- 
sion Company, sold to respondent Jack C. Wiles, for his own ac- 
count, livestock consigned to respondents and on the same day 
resold the livestock for said Jack C. Wiles at a profit. 


6. Respondents, at the stockyard, on or about November 5, 
1951, through the facilities of the National Live Stock Commis- 
sion Company, sold to respondent Jack C. Wiles and his brother, 
A. R. Wiles, livestock consigned to respondents and on the same 
day resold the livestock for said Jack C. Wiles and A. R. Wiles 
at a profit. 


7. Respondents, at the stockyard, on or about five specified 
dates and at divers other times during the year 1951, sold live- 
stock consigned to them for sale on a commission basis to a trad- 
ing partnership composed of respondent Jack C. Wiles and Frank 
Gammon and on the same day resold such livestock for the ac- 
count of the said trading partnership at a profit. 


8. Respondents failed to keep accounts and records that fully 
and correctly disclosed all transactions in their business as a mar- 
ket agency. Certain entries in respondents’ accounts and records 
were unsupported by bills, receipts or other supporting vouchers 
and travel expense items were entered periodically in lump sum 
amounts as withdrawals by respondents and employees without 
a breakdown to show the actual expenditure of such lump sum 
withdrawals. 


9. Respondents, at the stockyard, on or about September 7 
and 14, 1951, caused the stockyard to issue false and incorrect 
scale tickets and said false and incorrect scale tickets were made 
a part of the accounts, records and memoranda of the respond- 
ents and the stockyard owner. 


CONCLUSIONS 


By reason of the facts set out above it is concluded that the 
respondents have violated sections 304, 307, 312(a), 401 and 402 
of the act and sections 201.40, 201.41 and 201.60 of the regula- 


tions. 


The respondents have admitted the violations of the act and 
the regulations as charged in the Order of Inquiry and Notice 
of Hearing and agreed to the issuance of an order in accordance 
with such admissions, and to the suspension of their registration 
for a period of 30 days, such suspension to be held in abeyance 
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and not to become effective unless the respondents, within a period 
of two years from the date of this order, are again found, after 
opportunity for hearing, to have violated the act or the regula- 
tions issued thereunder. The complainant has recommended the 
issuance of an order requiring the respondents to cease and de- 
sist from the practices complained of in the Order of Inquiry and 
Notice of Hearing; requiring them to keep such accounts, records 
and memoranda as fully and correctly disclose all transactions 
involved in their business; and suspending respondents’ registra- 
tion for a period of 30 days, such suspension to be held in abey- 
ance and not to become effective unless the respondents, within 
a period of two years from the date of this order, are again 
found, after opportunity for hearing, to have violated the act or 
the regulations issued thereunder. Accordingly, an order in the 
form proposed by the complainant will be issued. 


ORDER 


The respondents shall cease and desist from engaging in the 
unfair, unjustly discriminatory and deceptive practices set out 
in the Findings of Fact above. 

The respondents shall keep such accounts, records and memo- 
randa as fully and correctly disclose all transactions involved in 
their business. 

The respondents’ registration is suspended for a period of 30 
days. However, such suspension shall be held in abeyance and 
shall not become effective unless the respondents, within a period 
of two years from the date of this order, are again found, after 
opportunity for hearing, to have violated the act or the regula- 
tions issued thereunder. 

This order shall become effective 6 days after service and cop- 
ies hereof shall be served on the parties by registered mail or in 
person. 


(No. 3406) 


FLICKER PACKING Co., INC. P&S Docket No. 2040. Decided Feb- 
ruary 18, 1953. 


Cease and Desist — Unfair and Deceptive Practice and 
Device — Failing to Pay Full Purchase Price for Livestock 


Respondent is ordered to cease and desist from engaging in the unfair and 
deceptive practice and device in purchasing livestock and failing to pay 
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the full purchase price thereof, and from issuing checks in payment 
for livestock purchased without having sufficient funds on deposit to pay 
such checks. 


Messrs. Harold M. Carter and John L. Currin for Livestock Branch, Pro- 
duction and Marketing Administration. Mr. J. G. McIntosh, of North 
Platte, Nebraska, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the act, instituted by a Complaint and Notice of 
Hearing filed on December 2, 1952, by David W. Pettus, Acting 
Director of the Livestock Branch, Production and Marketing Ad- 
ministration, United States Department of Agriculture. 

The complaint alleged that the respondent, a packer, had en- 
gaged in or used an unfair and deceptive practice and device in 
commerce in violation of the provisions of section 202(a) of the 
act (7 U.S.C. 192(a)), by failing to pay the full purchase price 
of cattle purchased by it from registered market agencies and is- 
suing worthless checks in partial payment for such cattle. 

The complaint was served upon the respondent on December 8, 
1952, with a copy of the rules of practice governing proceedings 
under the act, and its attention was called to the fact that under 
such rules it might file an answer within 20 days from receipt 
of the complaint. Nothing was filed for the respondent within the 
prescribed time, but on January 12, 1953, respondent’s attorney 
filed a letter indicating that it had filed a petition in bankruptcy 
and was no longer engaged in the packing business in the State 
of Nebraska. On January 28, 1953, respondent filed an answer 
to the complaint admitting the allegations of fact contained in 
such complaint, waiving a hearing and an examiner’s report, and 
consenting to the issuance of an order requiring it to cease and 
desist from violating the act in the manner set forth in the com- 
plaint. 

The Livestock Branch, complainant, has filed a statement and 
recommendation waiving any objection to the late filing of the 
answer and recommending that such answer be considered as 
having been filed within the time allowed by the rules of practice. 
Complainant further recommended that the order consented to 
be issued. 
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FINDINGS OF FACT 
1. The respondent, at all times mentioned herein, did business 
as a “packer” as that term is defined in the act. 


2. The respondent, on or about the dates indicated in the tab- 
ulation below, purchased cattle from the O. & O. Commission Com- 
pany, Kearney, Nebraska, a registered market agency subject to 
the provisions of the act, and has failed to pay approximately 
$12,544.90 of the purchase price thereof. 


Date of purchase Number of Head Weight Purchase Price 
(pounds) 

December 24, 1951 63 63,070 $17,860.22 

January 14, 1952 21 22,860 $ 5,202.94 

January 21, 1952 18 18,500 $ 4,184.80 


Total purchase price $27,247.96 


3. The respondent, on or about January 17, 1952, and Janu- 
ary 21, 1952, gave checks in the amounts of $8,860.22 and $5,- 
202.94, respectively, in partial payment of the purchase price of 
the cattle referred to in Finding of Fact 2 above, to the said O. & 
O. Commission Company, which checks were returned unpaid by 
the bank upon which they were drawn because of insufficient 
funds. 


4. The respondent, on or about January 11, 1952, purchased 
95 head of cattle weighing a total of 103,805 pounds for a total 
purchase price of $22,634.67 from the Western Livestock Auction 
Company, North Platte, Nebraska, a registered market agency 
subject to the provisions of the act, and has failed to pay approx- 
imately $11,634.67 of the purchase price thereof. 


5. The respondent, on or about January 23, 1952, purchased 
11 head of cattle weighing a total of 9,345 pounds for a total pur- 
chase price of $2,124.44 from the Ogallala Livestock Commission 
Company, Ogallala, Nebraska, a registered market agency sub- 
ject to the provisions of the act, and has failed to pay the pur- 
chase price thereof. 


CONCLUSIONS 


By reason of the facts set forth in the Findings of Fact, it is 
concluded that the respondent has engaged in and used an unfair 
and deceptive practice and device in commerce in violation of the 
provisions of section 202(a) of the act (7 U.S.C. 192(a)). Re- 
spondent should be ordered to cease and desist from such violation. 
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ORDER 


The respondent shall cease and desist from purchasing livestock 
in commerce and failing to pay the full purchase price thereof, 
and from issuing checks in payment for livestock purchased in 
commerce when it does not have sufficient funds on deposit to pay 
such checks. 

This order shall become effective on the sixth day after its ser- 
vice upon the respondent, and copies hereof shall be served upon 
the parties by registered mail or in person. 


(No. 3407) 


NATIONAL LIVESTOCK COMMISSION Co. P&S Docket No. 2037. De- 
cided February 20, 1953. 


Cease and Desist — Unfair, Unjustly Discriminatory, and 

Deceptive Practices — Unlawful Use of Funds Received 

as Proceeds from Sale of Livestock — False and Incorrect 

Accounts of Sale — Maintaining Shippers’ Proceeds Ac- 

count — Failing to Keep Proper Accounts, Records and 
Memoranda — Consent Order 


Upon consent of respondents and recommendation of the Livestock Branch, 
the order herein is issued requiring respondents to cease and desist from 
engaging in the unfair, unjustly discriminatory, and deceptive practices 
set out in the Findings of Fact, to maintain a custodial account for ship- 
per’s proceeds in strict compliance with the regulations promulgated 
under the act; and to keep proper accounts, records and memoranda in- 
volved in their business at the sfockyard. 


. Jerome S. Ducrest for Livestock Branch, Production and Marketing Ad- 
ministration. Messrs. Antone Menghini, Jr.. Frank Menghini, and En- 
rica Menghini, d/b/a National Live Stock Commission Company, of 
Tulsa, Oklahoma, respondents pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921 (7 U.S.C. 181 et seq.), as amended, instituted by 
an Order of Inquiry and Notice of Hearing filed by the Director 
of the Livestock Branch, Production and Marketing Administra- 
tion, on October 30, 1952. The respondents, on November 25, 1952, 
filed an Answer admitting some of the allegations contained in 
the Order of Inquiry and Notice of Hearing, denying others, and 
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explaining or attempting to justify their action in connection with 
the remaining allegations. Subsequently, on February 11, 1953, 
the respondents filed an Amended Answer admitting ‘‘the allega- 
tions alleged in the Order of Inquiry and Notice of Hearing,” 
waiving the right to an oral hearing and to the report of an exam- 
iner, and consenting to the issuance of an appropriate order, with 
findings of fact, requiring respondents to cease and desist from 
the practices complained of in the Order of Inquiry and Notice 
of Hearing. The complainant has recommended the issuance of 
such an order. 


FINDINGS OF FACT 


1. The Tulsa Stockyards, Tulsa, Oklahoma, hereinafter re- 
ferred to as the stockyard, was at all times mentioned herein a 
posted stockyard subject to the provisions of the act. 


2. On March 30, 1936, respondents Antone Menghini, Jr., 
Frank Menghini, and their father, Antone Menghini, Sr., were 
registered as a partnership doing business as the National Live- 
stock Commission Company, to buy and sell livestock on a com- 
mission basis and render clearing services as a market agency 
and to buy and sell livestock for their own account as a dealer at 
the stockyard. Antone Menghini, Sr., died prior to the transac- 
tions hereinafter referred to and respondent Enrica Menghini, 
his wife and the mother of Antone Menghini, Jr. and Frank Men- 
ghini, became the partner of said respondents. The registration 
was not amended to show such change. Such registration was 
made inactive on August 6, 1952. On August 12, 1952, respond- 
ents registered with the Secretary as a market agency to buy and 
sell livestock on a commission basis and render clearing services 
and as a dealer to buy and sell livestock for their own account, at 
the stockyard, and respondents presently are so registered. 


8. Respondents, at the stockyard, during the months of Octo- 
ber and December, 1951, used funds received as proceeds from 
the sale of livestock consigned to them for sale on a commission 
basis for purposes of their own and purposes other than the pay- 
ment of lawful marketing charges and the remittance of net pro- 
ceeds to shippers, thereby endangering the faithful and prompt 
accounting therefor and payment of the portions thereof due the 
owners or consignors. 


4. Respondents, at the stockyard, on or about four specified 
dates in September, October and December, 1951, and at divers 
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other times during the period from September 1 through De- 
cember 31, 1951, sold livestock for two of their employees in 
competition with livestock consigned to them for sale on a com- 
mission basis; issued accounts of sale showing assumed, false, fic- 
titious or otherwise incorrect names as the sellers of such live- 
stock; and made copies of such false and incorrect accounts of 
sale a part of their accounts and records. 


5. Respondents, at the stockyard, on or about seven specified 
dates in October and November, 1951, and at divers other times 
during the period from October 1 through November 30, 1951, 
sold livestock for two of their clearees under assumed, false, fic- 
titious or otherwise incorrect names; issued accounts of sale show- 
ing such false, fictitious or otherwise incorrect names as the sell- 
ers of the livestock; and made copies of such false and incorrect 
accounts of sale a part of their accounts and records, 


6. Respondents, at the stockyard, on or about two specified 
dates in October, 1951, and at divers other times during the month 
of October, 1951, sold livestock consigned to them for sale on a 
commission basis to respondent Frank Menghini; in accounting 
to the owners or consignors submitted accounts of sale showing 
the designation “Nat F” instead of the name of respondent Frank 
Menghini as the purchaser of their livestock; and made copies 
of such false and incorrect accounts of sale a part of their ac- 
counts and records. 


7. Respondents, at the stockyard, on or about three specified 
dates in September, October and December, 1951, and at divers 
other times during the period from September 1 through Decem- 
ber 31, 1951, sold livestock consigned to them for sale on a com- 
mission basis to an employee of respondents, in accounting to the 
owners or consignors of the livestock issued accounts of sale show- 
ing assumed, false, fictitious or otherwise incorrect or incomplete 
names and designations as the purchasers of their livestock; and 
made copies of such false and incorrect accounts of sale a part 
of their accounts and records. 

8. Respondents, at the stockyard, on or about three specified 
dates in October, 1951, and at divers other times during the month 
of October, 1951, sold livestock consigned to them for sale on a 
commission basis to clearees of respondents and in accounting to 
the owners or consignors of such consigned livestock failed to re- 
port that the purchasers of their livestock were clearees of re- 


spondents. 
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9. Respondents, at the stockyard, on or about eight specified 
dates in October, 1951, and at divers other times during the month 
of October, 1951, sold livestock consigned to them for sale on a 
commission basis and in accounting to the owners or consignors 
of such livestock failed to show the full, true and correct names 
of the purchasers of the livestock but instead used initials, initial- 
numeral designations, nicknames or commonly used first or given 
names. 


10. Respondents, at the stockyard, on or about four specified 
dates in October, 1951, and at divers other times during the month 
of October, 1951, used livestock consigned to them for sale on a 
commission basis to fill orders from various persons for the pur- 
chase of livestock on a commission basis; in accounting to the 
consignors of the livestock failed to disclose fully and correctly 
that the livestock was sold to persons for whom the respondents 
were filling orders on a commission basis; and in accounting to 
the persons for whom the purchase orders were filled on a com- 
mission basis, failed to disclose fully and correctly the fact that 
the livestock was purchased out of consignments received by re- 
spondents for sale on a commission basis. 


CONCLUSIONS 


_ By reason of the facts set out above, it is concluded that the 
respondents have violated sections 304, 307, 312(a) and 402 of 
the act and sections 201.40, 201.41, 201.43, 201.44, 201.60 and 
201.61 of the regulations. 

Inasmuch as the respondents have admitted the allegations in 
the Order of Inquiry and Notice of Hearing, waiver the right to 
an oral hearing, waived the report of an examiner, and consented 
to the issuance of an appropriate order, with findings of fact, re- 
quiring them to cease and desist from the practices complained 
of in said Order of Inquiry and Notice of Hearing, and the com- 
plainant has recommended the issuance of such an order, an order 
requiring the respondents to (1) cease and desist from the prac- 
tices complained of in the Order of Inquiry and Notice of Hear- 
ing, (2) maintain a shippers proceeds account in accordance with 
the provisions of section 201.42 of the regulations, and (3) keep 
full and complete accounts, records and memoranda of their busi- 
ness transactions will be issued. 


ORDER 
The respondents shall cease and desist from engaging in the 
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unfair, unjustly discriminatory and deceptive practices set out 
in the Findings of Fact above. 


Respondents shall deposit the gross proceeds received from the 
sale of livestock handled on a commission basis and any other 
funds that come into their possession as agent, in a separate bank 
account designated “Shippers’ Proceeds Account’, or by a similar 
identifying designation. Such account shall be drawn upon only 
for the payment of net proceeds to the person or persons entitled 
thereto, for the payment of sums due respondents as compensa- 
tion for their services, and for payment of lawful marketing 
charges. For the proper maintenance of such account the respond- 
ents shall keep the account in a manner which will clearly reflect 
the handling of shippers’ proceeds. 


The respondents shall keep such accounts, records and memo- 
randa as fully and correctly disclose all transactions involved in 
their business. 


This order shall become effective 6 days after service and cop- 
ies hereof shall be served on the parties by registered mail or 
in person. 


(No. 3408) 


LEE McAMIs et al. PARTNERS. P&S Docket No. 2029. Decided Feb- 
ruary 24, 1953. 


Cease and Desist — Unfair, Unjustly Discriminatory, and 

Deceptive Practices — Engaging in Business without Reg- 

istration and Failing to Furnish Bond — Selling Calves 
Excessively Filled to Increase Sale Weight — Default 


Respondents are ordered to cease and desist from engaging in the unfair, 
unjustly discriminatory, and deceptive practices by engaging in the busi- 
ness of buying and selling livestock as a dealer without having regis- 
tered and furnishing bond as required by the act and the regulations 
thereunder and by selling calves excessively watered or otherwise ex- 
cessively filled so as to increase their sale weight. 


. Jerome S. Ducrest for Livestock Branch, Production and Marketing Ad- 
ministration. Messrs. Lee McAmis and J. H. (Doc) Weems, of Greene- 
ville, Tennessee, respondents, pro se. Mr. Earl J. Smith, Hearing Ex- 


aminer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), initiated by 
an order of inquiry and notice of hearing filed by the Director 
of the Livestock Branch, Production and Marketing Administra- 
tion, United States Department of Agriculture, and served on 
respondents McAmis on September 30, 1952, and on respondent 
Weems on November 17, 1952. No answer has been filed or oral 
hearing requested. Therefore, under the rules of practice appli- 
cable to the proceedings under the act (9 CFR 202.9), the re- 
spondents are deemed to have admitted the material facts set out 
in the order of inquiry and waived their right to an oral hearing. 
The Livestock Branch, by its attorney, has recommended that a 
cease and desist order be entered. The respondents were served 
with a copy of the hearing examiner’s report to the same effect 
as this decision and order. Respondent McAmis filed a letter ex- 
plaining that he did not understand that he was required to regis- 
ter as a dealer and indicated an intention to shop trading. The 
letter also offered an explanation of the use of initials and false 
names in connection with sales. No good reason is given as to why 
a cease and desist order should not issue. 


FINDINGS OF FACT 


1. The Farmers Livestock Market, Inc., Greeneville, Tennes- 
see, hereinafter referred to as the stockyard, was at all times men- 
tioned herein a posted stockyard subject to the provisions of the 
act. 


2. Respondents, at the times mentioned herein, acted as a deal- 
er at the stockyard within the meaning of that term as defined 
in the act. 


3. Respondents, at the stockyard, on or about the dates and 
in connection with the transactions listed below and at divers 
other times during the months of July and August, 1952, engaged 
in the business of buying and selling livestock as a dealer without 
having registered with the Secretary and furnishing bond as re- 
quired by the act and the regulations, as follows: 

PURCHASES SALES 
No. & Species of No. & Species of 
Date of Purchase Livestock Purchased Date of Sale Livestock Sold 
July 15, 1952 2 calves July 1, 1952 19 calves 


July 22 1 calf July 1 81 calves 
July 8 20 calves 
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PURCHASES SALES 

No. & Species of No. & Species of 
Date of Purchase Livestock Purchased Date of Sale Livestock Sold 

July 8 20 calves 

July 8 41 calves 

July 15 47 calves 

July 15 22 calves 

August 12 23 calves 
4. Respondents, at the stockyard, on or about the dates and 
in connection with the transactions listed below and in other simi- 
lar transactions at divers other times during the month of July 
1952, sold certain livestock under assumed, false, and fictitious 
names and, in such sales transactions, caused the market agency 
through which the livestock were sold to issue accounts of sale, 
copies of which were made a part of the accounts and records of 
said market agency, showing assumed, false, fictitious, or other- 
wise incorrect names as the sellers of the livestock instead of the 

names of the respondents: 

Date No. & Species of Livestock Names Under Which Sold 
July 1, 1952 31 calves Smith & Davis 
July 8 20 calves J. R. Morrison 
July 8 20 calves C. McAmis 
July 15 22 calves C. McAmis 


5. Respondents, at the stockyard, on or about January 29, 
April 22, June 10, June 24, and August 12, 1952, and at divers 
other times during the period from January 1 through August 
14, 1952, sold calves that had been excessively watered or other- 
wise excessively filled so as to increase their sale weight. 


CONCLUSIONS 

By reason of the facts set forth in Finding of Fact 3, respond- 
ents have wilfully violated sections 303 and 312(a) of the act 
and sections 201.10 and 201.27 of the regulations. By reason of 
the facts set forth in Finding of Fact 4, the respondents have 
wilfully violated section 312(a) of the act and section 10 of an 
act entitled “An Act to Create a Federal Trade Commission, to 
define its powers and duties and for other purposes,” which sec- 
tion is incorporated in and made a part of the Packers and Stock- 
yards Act, 1921, by virtue of section 402 of the latter act. By 
reason of the facts set forth in Finding of Fact 5, respondents 
have wilfully violated section 312(a) of the act, 


ORDER 
Respondents shall cease and desist from engaging in the un- 
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fair, unjustly discriminatory and deceptive practices set forth 
in the Findings of Fact. This order shall become effective on the 
sixth day after service. Copies hereof shall be served upon the 
parties by registered mail or in person. 


(No. 3409) 


EMPIRE PRODUCE Co., INC. v. TRAMMELL WHOLESALE PRODUCE. 
PACA Docket No. 5899. Decided February 2, 1953. 


Failure to Pay Purchase Prices for Potatoes — Default 


Where it is alleged that complainant sold to respondent three lots of pota- 
toes, that the latter accepted the produce upon delivery, but failed to 
pay the purchase prices therefor, and where respondent failed to answer, 
held, that his failure to file an answer to the complaint constitutes an 
admission of the facts alleged therein and a waiver of oral hearing, as 
provided by the Rules of Practice, and his failure to pay the purchase 
prices is in violation of section 2 of the act for which reparation should 
be awarded to complainant. 


Messrs. Houtchens & Houtchens, of Greeley, Colorado, for complainant. Miss 
Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed on August 11, 1952. Formal com- 
plaint was filed November 13, 1952. Complainant seeks an award 
of reparation in the amount of the alleged purchase prices of 
three lots of potatoes sold and delivered to respondent in April 
and May 1952. 

A copy of the report of investigation made by the Regulatory 
Division, Fruit and Vegetable Branch, was served upon complain- 
ant on December 22, 1952. A copy of the report of investigation 
and a copy of the formal complaint were served upon respondent 
on the same date. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer to the complaint should be filed 
within 20 days after such service and that, in acordance with sec- 
tion 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission of 
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the facts alleged in the complaint. Respondent has not filed an 
answer. The issuance of an order is, therefore, authorized with- 
out further proceedings. 


FINDINGS OF FACT 
1. Complainant, Empire Produce Company, is a corporation, 
whose address is 205—9th Avenue, Greeley, Colorado. 


2. Respondent is an individual, John W. Trammell, doing busi- 
ness as J. W. Trammell Wholesale Produce, whose address is 2122 
Cadiz Street, Dallas, Texas. At the time of the transactions in- 
volved herein, respondent was licensed under the Act. 


3. In the course of interstate commerce, and by oral contracts, 
complainant sold to respondent the following three lots of potatoes 
on the dates and terms indicated: 


April 29, 1952 175 ewt. No. 1, size A, 2” min. Red $5.27 $922.25, f.o.b. 
150 cwt. No. 1, size A, 2” min. White 5.27 790.50, f.o.b. 
May 3, 1952 192 ewt. No. 1, size A, 2%” min. White 5.41 1038.72, f.o.b. 
100 cwt. No. 1, size A, 2%2” min. Red 5.41 541.00, f.o.b. 
May 3, 1952 196 ewt. No. 1, size A, 244” min. White 5.41 1060.36, f.o.b. 
105 ewt. No. 2, size A, 2’” min. Red 4.01 421.05, f.o.b. 


Total $4773.88 


4. Potatoes meeting the specifications of the foregoing con- 
tracts were shipped by motor trucks from Greeley, Colorado, in 
interstate commerce, to respondent at Dallas, Texas. Upon arrival 
at destination, respondent accepted the potatoes in compliance 
with said contracts of sale and made no complaint with respect 
thereto. 


~ 


5. The total purchase price of the three lots of potatoes is 
$4,773.88, no part of which has been paid by respondent to com- 
plainant. 


6. Formal complaint was filed on November 13, 1952, which 
was within 9 months after the causes of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint and a waiver of oral hearing, as provided in the rules of 
practice (7 CFR 47.8(c)). 

Respondent’s failure to pay promptly to complainant the pur- 
chase price of the three lots of potatoes is in violation of section 
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2 of the Act. Complainant should be awarded reparation in the 
amount of $4.773.88, with interest, and the facts should be pub- 
lished. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $4,773.88, with interest thereon 
at the rate of 5 percent per annum from June 1, 1952, until paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 3410) 


GRIDLEY, MAXON & Co. v. JOSEPH ROSENBLUM Co. PACA Docket 
No. 5540. Decided February 2, 1953. 


Evidence — Allegations in Complaint Proved — 
Failure to Show Breach of Contract 


Where complainant sought to recover the purchase prices of five carloads 
of onions allegedly sold to respondent on the basis “acceptance Chicago, 
after wired inspections of the United States Department of Agriculture 
and Standard Inspection Service,” and respondent denied that complain- 
ant was the seller and denied that the basis of sale was as alleged by 
complainant, held, that complainant’s evidence shows the facts to be as 
alleged in the complaint and that since respondent received the onions 
and has failed to show any breach of contract on the part of complain- 
ant, reparation should be awarded to complainant for the purchase prices. 


Messrs. Golbus & Golbus, of Chicago, Illinois, for complainant. Mr. Jack E. 
A. White, of Messrs. North & Blackmon, of Corpus Christi, Texas, for 
respondent. Mr. William A. Bolding, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed August 8, 1950, and a formal 
complaint was filed December 8, 1950. Complainant alleged that 
on June 13, 1950, it sold to respondent five carloads of medium 
size yellow Bermuda onions on the basis of “acceptance Chicago, 
after wired inspections of the United States Department of Agri- 
culture and Standard Inspection Service.” Complainant alleged 
further that five carloads of onions meeting contract specifications 
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were shipped to and accepted by respondent; that respondent is- 
sued three checks totaling $3,723 in full payment of the five car- 
loads of onions but subsequently stopped payment on the three 
checks; and that respondent has since refused to make payment 
to complainant of the purchase price of the onions. 

A copy of the report of investigation prepared by the Regula- 
tory Division, Fruit and Vegetable Branch, was served upon com- 
plainant’s attorneys on February 8, 1951. A copy of the com- 
plaint and a copy of the report of investigation were served upon 
respondent’s attorneys on April 6, 1951. 

Respondent filed an answer on April 26, 1951, and an amended 
answer on June 1, 1951. While respondent admitted the purchase 
of the onions, he denied that complainant was the seller, denied 
that the basis of purchase was as alleged by complainant and de- 
nied that the onions were in accordance with the contract. It is 
alleged that the onions were purchased from Stanley Fruit Co. 
of Phoenix, Arizona, through complainant as broker, and that 
complainant assured respondent that if he accepted the five car- 
loads of onions, Stanley Fruit Co. would fully protect for any loss. 

An oral hearing was held at respondent’s request in Corpus 
Christi, Texas, on December 13, 1951. Both parties were repre- 
sented by counsel. The depositions of Samuel J. Schatz and Dean 
Stanley were received in evidence on behalf of complainant. No 
evidence was offered on behalf of respondent. Complainant filed 
its brief on December 28, 1951. Respondent did not file a brief. 


FINDINGS OF FACT 


1. Complainant, Gridley, Maxon & Company, is a corporation 
whose address is 27-29 South Water Market, Chicago, Illinois. 


2. Respondent is an individual, Joseph Rosenblum, doing busi- 
ness as Joseph Rosenblum Company, whose address is P. O. Box 
1511, Laredo, Texas. At the time of the transaction involved here- 
in, respondent was licensed under the Act. 


8. On or about June 2, 1950, in the course of interstate com- 
merce, complainant contracted to sell respondent 20 carloads of 
yellow Bermuda onions, medium size, at $1.50 per sack f.o.b. ship- 
ping point in Arizona, guaranteed sound arrival at Chicago, IIlli- 
nois. It was agreed that complainant would inspect each carload 
on arrival at Chicago or obtain an inspection by Standard In- 
spection Service, Inc., and notify respondent as to the condition 
and size of the onions. There is no controversy with respect to 
the first 15 carloads of onions shipped under the contract. 





152 PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 12 A.D. 150 


4. The remaining five carloads of onions in cars PFE 90682, 
PFE 39001, PFE 71822, PFE 95772 and PFE 3311 arrived at Chi- 
cago on June 11, 1950. Each car contained 510 sacks of onions, 
Respondent requested complainant to obtain federal inspections 
of these carloads in addition to the inspection by the Standard In- 
spection Service, Inc. The inspections were all made on June 12, 
1950. On the same day, complainant correctly wired respondent 
the results of the inspections and requested respondent to wire his 
acceptance or rejection of the carloads. On June 13, 1950, respond- 
ent agreed to accept the five carloads of onions at the following 
prices: cars PFE 71822, PFE 90682 and PFE 3311 at the price 
of $1.50 per bag, f.o.b. shipping point Arizona, or $765 per car, 
and cars PFE 95772 and PFE 39001 at the price of $1.40 per bag, 
f.o.b. shipping point Arizona, or $714 per car. 

5. On June 13, 1950, at the request of respondent, complainant 
ordered diversion of PFE 90682 and PFE 3311 to Pittsburgh, 
Pennsylvania, and PFE 95772, PFE 71822, and PFE 39001 to 
Boston, Massachusetts. On the same day, June 13, 1950, respond- 
ent issued three separate checks in the sums of $1,530, $765 and 
$1,428 in payment of the five carloads of onions and forwarded 
these three checks to complainant. 

6. On June 15, 1950, respondent advised complainant by tele- 
gram that the onions diverted to Pittsburgh were reported to be 
worthless and complainant was not to deposit the three checks. 
Respondent subsequently stopped payment on the checks and com- 
plainant incurred protest fees of $7.84. No complaint was made 
by respondent with respect to the other three carloads. 

7. There is due and owing to complainant from respondent the 
purchase prices of the five carloads of onions in the sum of $3,723 
and the protest fees of $7.84, making a total of $3,730.84. 

8. The formal complaint was filed within nine months after 
the cause of action accrued. 


CONCLUSIONS 

The evidence submitted by complainant in support of its com- 
plaint consists of the deposition of Samuel J. Schatz, president 
and general manager of complainant; the deposition of Dean Stan- 
ley, president of Stanley Fruit Co.; and numerous letters, tele- 
grams and other documents. Stanley testified that on June 2, 1950, 
he sold 20 carloads of onions to complainant. Schatz testified that 
on June 2, 1950, he contracted to sell the same 20 carloads of on- 
ions to respondent at $1.50 per sack f.o.b. Arizona, guaranteed 
sound arrival at Chicago, Illinois. The first 15 carloads of onions 
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shipped to Chicago, pursuant to the contract of complainant and 
respondent, are not involved herein. 

The evidence shows that the five carloads here in controversy 
arrived at Chicago on June 11, 1950. Schatz testified that some 
of the prior carloads had arrived at Chicago showing serious de- 
terioration and for this reason respondent requested him to ob- 
tain a federal inspection of each of the five carloads in addition 
to inspection by the Standard Inspection Service, Inc. The inspec- 
tion certificates covering these carloads, copies of which are at- 
tached to the formal complaint, show small percentages of Bacter- 
ial Soft Rot and damage from sunscald. Complainant correctly 
wired the contents of these inspection certificates to respondent 
and requested him to advise quick whether he accepted or rejected 
the carloads. Respondent wired complainant on June 13, 1950, re- 
questing allowances on three carloads. Schatz testified that re- 
spondent then agreed to accept cars PFE 95772 and PFE 39001 
at $1.40 per sack, f.o.b. Arizona and the other three carloads at 
$1.50 f.0.b. Arizona, and that he confirmed this agreement by wire. 
On June 13, respondent requested complainant to divert cars PFE 
71822, PFE 95772 and PFE 39001 to Sawyer and Co. at Boston, 
Massachusetts and cars PFE 90682 and PFE 3311 to respondent 
at Pittsburgh, Pennsylvania. These diversions were accomplished. 
Schatz testified that on June 15 respondent complained of the con- 
dition of the onions diverted to Pittsburgh; that no complaint was 
made with respect to the other three carloads; and that respond- 
ent has not paid the agreed prices. 


Respondent has introduced no evidence in this proceeding. Con- 
sequently, the evidence which complainant has submitted stands 
unrefuted. It is concluded that respondent agreed to accept the five 
carloads of onions from complainant on the basis of the inspec- 
tions made at Chicago which were wired to respondent. Since re- 
spondent received the five carloads of onions, and has failed to 
show any breach of contract on the part of complainant, it is liable 
for the agreed purchase prices. 


The failure of respondent to pay complainant the agreed pur- 
chase prices of the five carloads of onions and the protest fees is 
in violation of section 2 of the Act. Complainant should be award- 
ed reparation against respondent in the sum of $3,730.84, together 
with interest. The facts should be published. 


Within 30 days from the date of this order, respondent shall 
ORDER 
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pay to complainant as reparation the sum of $3,730.84, with in- 
terest thereon at the rate of 5 percent per annum from July 1, 
1950, until paid. 

The facts and circumstances set forth herein shall be published. 
Copies of this order shall be served on the parties. 


(No. 3411) 


VAN BUREN COUNTY FRUIT EXCH., INC. v. REESE. PACA Docket 
No. 5897. Decided February 2, 1953. 


Failure to Pay Balance of Purchase Prices for Tomatoes — Default 


Where it is alleged that complainant sold to respondent a number: of boxes 
of tomatoes, that the latter accepted the tomatoes upon delivery, but 
failed to pay the purchase prices and subsequently paid only part on 
account, and where respondent failed to answer, held, that respondent’s 
failure to file an answer to the complaint constitutes an admission of 
the facts alleged therein and a waiver of oral hearing, and his failure 
to pay the balance of the purchase prices is in violation of section 2 of 
the act for which reparation should be awarded complainant. 


Van Buren County Fruit Exchange, Inc., of Fort Lauderdale, Florida, com- 
plainant, pro se. Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed on September 3, 1952. Formal com- 
plaint was filed on November 24, 1952. Complainant seeks an 
award of reparation in the amount of the alleged unpaid balance 
of the purchase price of 543 boxes of tomatoes sold and delivered 
to respondent in August 1952. 

A copy of the report of investigation made by the Regulatory 
Division, Fruit and Vegetable Branch, was served upon the com- 
plainant on November 28, 1952. A copy of the report of investi- 
gation and a copy of the formal complaint were served upon re- 
spondent on December 3, 1952. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer to the complaint should be filed 
within 20 days after such service and that, in accordance with sec- 
tion 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission of the 
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facts alleged in the complaint. Respondent has not filed an answer. 
The issuance of an order is, therefore, authorized without further 


proceedings. 


FINDINGS OF FACT 


1. Complainant, Van Buren County Fruit Exchange, Inc., is 
a corporation, whose address is P. O. Box 116, Hartford, Michigan. 


2. Respondent is an individual, I. D. Reese, whose address is 
P. O. Box 115, Centerville, Mississippi. At the time of the trans- 
action involved herein, respondent was not under license, but was 
subject to license, and was subsequently issued a license upon pay- 
ment of the fee and accrued arrearage. 


3. In the course of interstate commerce, and by oral contract, 
complainant on August 19, 1952, sold to respondent 543 boxes of 
tomatoes at the prices indicated, f.o.b. Hartford, Michigan: 

277 boxes #1 tomatoes at $4.00 $1108.00 


235 boxes #2 tomatoes at 1.80 423.00 
31 boxes Pink tomatoes at 2.90 89.90 


$1620.90 


4. Tomatoes meeting the specifications of the foregoing con- 
tract were shipped from Hartford, Michigan, by motor truck, in 
interstate commerce, to respondent at Centerville, Mississippi. 
Upon arrival at destination respondent accepted the tomatoes in 
compliance with said contract of sale and made no complaint with 
respect thereto. 


5. The purchase price of the 543 boxes of tomatoes is $1,- 
620.90, of which respondent has paid $1,000, leaving due and ow- 
ing to complainant the sum of $620.90. 


6. Formal complaint was filed on November 24, 1952, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint and a waiver of oral hearing, as provided in the rules of 
practice (7 CFR 47.8(c)). 

Respondent’s failure to pay to complainant promptly the full 
agreed purchase price of the 543 boxes of tomatoes is in violation 
of section 2 of the Act. Complainant should be awarded reparation 
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in the amount of $620.90, with interest, and the facts should be 
published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $620.90, with interest thereon 
at the rate of 5 percent per annum from September 1, 1952, until 
paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 3412) 


GREAT WESTERN Foop DISTRS., INC. v. MELTZER & SON 
Docket No. 5594. Decided February 3, 1953. 


Sale of Produce Based Upon Inspection in Storage by 
Purchaser — Effect of Purchaser’s Failure to Inspect — 
Failure to Take Delivery — Effect of Failure to Notify 
Seller within Reasonable Time of Intention Not to Take 
Delivery — Failure to Pay Purchase Price 


Where, in a suit for damages by complainant-seller of a quantity of off- 
grade onions, of which respondent-purchaser never took delivery and 
never paid the purchase price, claiming that the sale was made subject 
to inspection, approval and acceptance in storage by respondent’s agent 
who was denied the right of inspection by complainant, the evidence 
shows that respondent and/or its agent could have conducted a full and 
complete examination of the onions in storage had respondent so de- 
sired, held, that complainant performed its part of the contract in all 
respects, that respondent failed to avail itself of the opportunity to 
inspect the onions, that respondent’s failure to object promptly and to 
notify complainant within a reasonable time of its intention not to take 
possession of the merchandise amounted to an acceptance, making re- 
spondent liable for the purchase price, and that respondent’s failure to 
take delivery of the onions and to pay the purchase price therefor is 
in violation of section 2 of the act for which reparation should be 
awarded to complainant. 


Diligence Required in Making Resale of Merchandise 
Refused by Purchaser 


Where respondent-purchaser of several shipments of off-grade onions, after 
failing to accept delivery of the onions, complained that resales were 
not made promptly and diligently so as to mitigate damages, and the 
evidence shows that the onion market was demoralized during the month 
in which this transaction occurred due to an oversupply of onions on 
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track in the city in question, it is concluded that complainant obtained 
the best possible prices available and acted with due and reasonable 
diligence in making the resales. 


Statute of Frauds — Pennsylvania and Illinois 
Statutes of Frauds being Procedural in Nature 
Not Available as Defense under Act—Acceptance 


Where respondent pleaded the Statute of Frauds in an action for damages 
against it resulting from respondent’s failure to take delivery and pay 
the purchase price for off-grade onions purchased by respondent in Chi- 
cago to be delivered to Philadelphia, held, that since both the Illinois 
and Pennsylvania Statutes of Frauds are procedural in nature, they 
are not available as a defense in a proceeding brought under the Per- 
ishable Agricultural Commodities Act, and that even if the Statute of 
Frauds was applicable, respondent is still deemed to have accepted the 
onions since it failed to notify complainant of its objection to the onions 
within a reasonable time. 


Messrs. Bernard Tomson and Norman A. Coplan, of Messrs. Bernstein, Weiss, 
Tomson, Hammer & Parter, of New York, New York, for complainant. 
Mr. Ned Stein, of Philadelphia, Pennsylvania, for respondent. Mr. James 
A. O’Donnell, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed May 21, 1951. Formal complaint 
was filed July 6, 1951. Complainant seeks to recover $4,766.59, 
representing a loss allegedly sustained on 10 lots of off-grade on- 
ions sold to respondent on February 16, 1951, at $1.40 per 50- 
pound sack, f.ob. cold storage, Blue Island, Illinois. 

Copies of the formal complaint and the Department’s report of 
investigation were served upon respondent on July 31, 1951. On 
the same day, a copy of the report of investigation was served 
upon complainant’s attorneys. Respondent filed an answer on Au- 
gust 15, 1951, denying generally the allegations of the complaint. 
As an affirmative defense, respondent alleges that the 10 lots of 
onions were purchased subject to inspection in storage, approval 
and acceptance by respondent’s agent, and approval of Federal 
inspection certificates which were to be submitted by complain- 
ant. It is averred that complainant failed to grant respondent the 
right to inspect in storage, and that inspection certificates sub- 
mitted by complainant showed excessive decay. Respondent also 
pleaded the Statute of Frauds. 
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A hearing was held at Philadelphia, Pennsylvania, on January 
21, 1952. Both parties were represented by counsel. The record 
consist of the oral testimony of four witnesses, the exhibits re- 
ceived in evidence, and the Department’s report of investigation. 
Both parties filed briefs. 


FINDINGS OF FACT 


1. Complainant, The Great Western Food Distributors, Inc., 
is a corporation, whose address is 99 Hudson Street, New York, 
New York. 


2. Respondent is a partnership composed of Isadore Meltzer 
and Max Meltzer, doing business as I. Meltzer & Son, whose ad- 
dress is 28-34 Oregon Avenue, Philadelphia, Pennsylvania. Re- 
spondent was licensed under the Act at the time of the transac- 
tion involved herein. 


3. On or about February 16, 1951, in the course of interstate 
commerce, complainant sold to respondent 10 lots of off-grade 
onions, containing a total of 5,965 50-pound sacks, at an agreed 
price of $1.40 per sack, f.o.b. Central Cold Storage Company, Blue 


Island, Illinois, or a total price of $8,351. The onions were to be 
similar to previous lots sold to respondent, which contained 3% 
to 10% decay, and subject to inspection in cold storage by re- 
spondent’s agent. Complainant was also to furnish respondent 
with certificates of Federal inspection. 


4. On February 16, 1951, complainant sent a letter to the Cen- 
tral Cold Storage Company, Blue Island, Illinois, ordering release 
of 10 lots of onions complying with contract specifications to the 
account of respondent. A sight draft on respondent in the amount 
of the agreed price, $8,351, was deposited by complainant in its 
bank on February 19th for collection. 


5. On February 16, 1951, complainant mailed its invoice and 
the official inspection certificates on the 10 lots of onions to re- 
spondent. The invoice contained the individual lots numbers of the 
onions, as did the inspection certificates, which also showed aver- 
age decay percentages of 3% to 10%. 


6. On February 24, 1951, respondent returned the invoice and 
the inspection certificates to complainant with a letter reading in 
part as follows: “We looked over these inspections and I really 
don’t like them at all, too much decay. However we instructed our 
man to take a look at them but he claims you have not time to go 
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with him.” The letter gave no indication that respondent did not 
intend to take delivery of the onions, nor did it state that the 
draft would not be paid. 


7. Following receipt of the letter referred to in Finding of 
Fact No. 6, complainant had several telephone conversations with 
respondent regarding the onions, and finally, on or about March 
2, 1951, respondent refused to pay the draft and stated that he 
“didn’t want any part of the deal.” Complainant thereupon told 
respondent that the onions would be sold for respondent’s account. 


8. During the period March 2 through March 31, 1951, com- 
plainant resold the 10 lots of onions for the best prices obtainable 
and received net proceeds of $3,584.41. Respondent owes com- 
plainant the difference between the purchase price of $8,351 and 
the net proceeds from resale of $3,584.41, or $4,766.59, no part 
of which has been paid by respondent to complainant. 


9. Formal complaint was filed on July 6, 1951, which was 
within 9 months after the cause of action accrued. 


CONCLUSIONS 


Respondent contends that the onions were purchased subject 
to inspection, approval and acceptance in storage by respondent’s 
agent, and also subject to respondent’s approval of the Federal 
inspection certificates which were to be submitted by complain- 
ant. Complainant asserts that the contract called for nothing more 
than a purchase and sale of off-grade onions in storage on an f.o.b. 
basis, which onions were similar to those in 41 other lots previ- 
ously purchased, accepted and paid for by respondent. 

It appears from the evidence that sometime toward the end of 
January 1951, complainant’s President, Nathaniel E. Hess, met 
with respondent partner, Isadore Meltzer, in New York City and 
negotiated the sale and purchase of 30 cars of off-grade onions. 
Hess testified that these onions had been delivered to complainant 
as U. S. No. 1 on the Chicago Mercantile Exchange; that upon 
reinspection they had failed to grade U.S. No. 1 and consequently 
were not redeliverable on the Exchange; and that it became nec- 
essary, therefore, to dispose of these off-grade onions outside of 
the Exchange. According to Hess, a price was agreed upon after 
he informed Meltzer that the off-grade onions would probably show 
average decay ranging from 3% to about 10%, and that Federal 
inspection certificates would be made available to respondent. It 
also appears from the evidence that these onions were inspected 
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by respondent’s salesman, J. Marvel Elliott, who was taken to the 
cold storage facility at Blue Island, Illinois, by complainant’s Chi- 
cago representative, Maurice Gruber. Respondent accepted and 
paid for these 30 cars of onions on or about February 13, 1951. 


The record further shows that on or about February 7, 1951, 
complainant’s Mr. Gruber sold to respondent partner, Isadore 
Meltzer, an additional 11 cars of off-grade onions in storage at 
Blue Island, Illinois. The 11 lots of onions were inspected by re- 
spondent’s agent, Elliott, and Federal inspection certificates there- 
on were made available to respondent. Gruber testified that in ne- 
gotiating the sale of these 11 lots, the sale was made on the basis 
of the onions being substantially the same as the onions contained 
in the first 30 cars, and was not dependent or conditioned upon 
a personal inspection by respondent’s agent. Respondent accepted 
and paid for these 11 cars of onions on or about February 14, 
1951. 

We come now to the transaction in controversy. Gruber testified 
that a few days prior to February 16, 1951, he sold another 10 
cars of off-grade onions to Meltzer based upon their being sub- 
stantially the same as the onions involved in the two previous 
sales. Gruber also testified that complainant’s invoice and the 
Federal inspection certificates covering the 10 lots of onions were 
mailed to respondent on February 16, 1951; that on the same day 
complainant sent a letter to the Central Cold Storage Company 
requesting release of the 10 lots of onions to respondent; and that 
on February 19, 1951, complainant’s sight draft was delivered to 
its Chicago bank for collection. According to Gruber, he furnished 
the lot numbers to respondent’s agent, Elliott, on or about Feb- 
ruary 16, 1951, but refused to accompany Elliott to the cold stor- 
age plant because not only was he busy, but he believed such action 
to be unnecessary. Elliott denied that the lot numbers were ever 
made available by Gruber, notwithstanding request therefor hav- 
ing been made on at least three or four occasions. 

Respondent’s general manager, Nathan Sobelman, testified that 
he listened on a telephone extension at the time Meltzer and Gru- 
ber agreed to the purchase and sale of the 10 lots of onions and 
that he heard Meltzer say: “Now I have Mr. Elliott in Chicago; 
he will have to inspect them first before I accept these 10 cars. 
I will have to have you get me the Government inspections on 
them to see just what they are.” This witness testified that 
because of sickness he was absent from respondent’s office the 
first part of the week beginning February 19, 1951; that he re- 
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turned to work about Thursday, February 22, at which time 
he found complainant’s invoice, and notice from the bank ad- 
vising of the arrival of complainant’s sight draft; and that he 
thought he saw the inspection certificates for the first time on 
Friday, February 23rd, when he promptly phoned Mr. Meltzer 
and advised him the onions “looked pretty bad,” as shown by the 
inspection certificates. According to Sobelman, Meltzer, who had 
been at home sick throughout the week of February 19th, sug- 
gested that the matter could wait till his return to the office the 
following day (Saturday, February 24th), since the contract called 
for Elliott’s inspection at storage before respondent accepted the 
onions. The record shows that on February 24, 1951, respondent 
returned the invoice and inspection certificates to complainant 
with a letter in which respondent complained of excessive decay 
compared with previous lots. 

We believe the evidence is convincing that complainant agreed 
to inspection of the onions in storage by respondent’s agent and 
also agreed to provide respondent with Federal inspection certi- 
ficates. The question which we must determine is whether com- 
plainant did in fact comply with these conditions. 

The record establishes that had respondent so desired, it could 
have conducted a full and complete examination of the onions 
while in storage. Even assuming that Gruber at no time made 
available the lot numbers to respondent’s agent, Elliott, the fact 
remains that respondent was in possession of the lot numbers 
prior to the time it refused to pay the draft and take possession 
of the produce. This is clear because, admittedly, respondent was 
in receipt of complainant’s invoice and the Federal inspection cer- 
tificates no later than February 23, 1951, and both the invoice 
and inspection certificates showed the lot numbers. It also appears 
that while Elliott was in communication with respondent’s Phila- 
delphia office several times, he was never given the lot numbers 
by respondent. If respondent deemed inspection material, it seems 
to us that prompt action would have been taken to make the lot 
numbers available to Elliott. In any event, we are convinced that 
respondent had ample opportunity to inspect the onions in stor- 
age, and it is so concluded. It is quite possible, as indicated by 
Elliott’s testimony, that he was less interested in obtaining the 
lot numbers that he was in having Gruber take him out to the 
cold storage warehouse which was some 15 miles outside of Chi- 
cago. 

Gruber testified that he mailed the inspection certificates on 
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Friday, February 16, 1951. This would mean that the certificates 
were in all probability delivered at respondent’s place of business 
on Monday, February 19th, or February 20th at the latest. Re- 
spondent’s Mr. Sobelman testified that he thought he saw the cer- 
tificates for the first time on Friday, February 23rd. He did not 
testify, nor could he, that the certificates were not delivered to 
respondent’s office on Monday or Tuesday, February 19th or 20th. 
According to Sobelman, both he and Mr. Meltzer were home sick 
during the first part of the week beginning February 18, 1951. 
Respondent having offered no evidence as to the time of delivery 
at respondent’s office, it is concluded that the inspection certifi- 
cates and complainant’s invoice were received by respondent on 
February 19, 1951. ‘ 

Complainant introduced evidence to show that under date of 
February 16, 1951, a letter was sent to the Central Cold Storage 
Company requesting release of the 10 lots of onions to respond- 
ent’s account. Attached to respondent’s brief is a copy of letter 
received from the Central Cold Storage Company under date of 
January 28, 1952, in which the company advises “that our rec- 
ords do not indicate any orders on these particular lots from Great 
Western to I. Meltzer & Son, unless they were direct shipping 
orders.” Since this letter was not part of the Department’s report 
of investigation and was not offered or received in evidence at 
the hearing, it cannot be considered as part of the record in this 
proceeding. In passing we note that complainant’s attorney filed 
a reply brief to which was attached a letter sent to the complain- 
ant by the stenographer who typed and mailed a notification to 
the warehouse releasing the lots in question to the respondent. 
We are satisfied that the 10 lots of onions were released to re- 
spondent’s account. 

Complainant resold the onions on March 2, 8, 22, 29 and 31, 
1951. Respondent contends that resales were not made promptly 
and diligently so as to mitigate damages, following respondent’s 
failure to take possession of the onions. Respondent did not say 
that it would not take delivery of the onions in its letter of Feb- 
ruary 24th, which was received by complainant on February 26th. 
It was actually not until about the first of March that complainant 
was finally informed of this fact. After respondent refused to take 
the onions by declaring that he “didn’t want any part of the deal,” 
complainant was only required to make reasonable efforts to miti- 
gate damages by obtaining the best prices possible. Complainant’s 
uncontradicted testimony is that in early March 1951, the onion 
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market in Chicago became demoralized due to a tremendous de- 
livery of onions on track, approximately 300 cars, thus drying up 
completely the market for off-grade onions. 

It is believed that the general demoralized condition of the Chi- 
cago market was responsible for complainant’s delay in reselling 
these off-grade onions, and that the sales of March 22, 29, and 31, 
1951, may be said to have been made promptly in view of the cir- 
cumstances. Considering the off-grade condition of the onions, it 
is felt that complainant obtained the best possible prices avail- 
able. It must be remembered that for a substantial period in 
March 1951, no market at all existed for these onions. 

In its answer, respondent pleaded the Statute of Frauds as a 
defense. Both the Illinois and Pennsylvaia Statutes of Fraud are 
procedural in nature and thus are not available in a proeceding 
brought under the Perishable Agricultural Commodities Act. 
Spada Distributing Co., Inc., v. The Auster Co., Inc., 10 A.D. 1511; 
Joseph Rothenberg v. H. Rothstein & Son, 183 F. 2d 524. Even if 
the Statute of Frauds was applicable, respondent would still be 
deemed to have accepted the onions since it failed to notify com- 
plainant of its objection to the onions and its decision not to take 
possession thereof within a reasonable time. Respondent received 
the invoice and inspection certificates on February 19, 1951. Com- 
plainant ordered the warehouse to release the 10 lots of onions by 
letter dated February 16, 1951. The onions were available for in- 
spection several days prior to the time respondent made known 
to complainant its decision. 

In summary, it is concluded that complainant performed its part 
of the contract in all respects; that respondent failed to avail it- 
self of the opportunity to inspect the onions; that respondent’s 
failure to object promptly to the certificates of inspection or to 
notify complainant within a reasonable time of its intention not 
to take possession of the merchandise amounted to an acceptance 
of the produce, making respondent liable for the purchase price; 
that complainant acted with diligence in making resales for which 
it obtained the best possible prices; and that respondent’s refusal 
to take delivery and pay the agreed purchase price for the onions 
was in violation of section 2 of the Act. Reparation should be 
awarded complainant in the amount of $4,766.59, with interest, 
this sum being the difference between the contract price and the 
net proceeds received by complainant upon resale of the onions. 
The facts should be published. 
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ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $4,766.59, with interest there- 
on at the rate of 5 percent per annum from March 1, 1951, until 


paid. 
The facts and circumstances as set forth herein shall be pub- 
lished. 


Copies hereof shall be served upon the parties. 


(No. 3413) 


PHILLIPS COOPERATIVE v. VAUGHAN. PACA Docket No. 5900. De- 
cided February 3, 1953. 


Failure to Pay Balance of Purchase Prices for 
Citrus Fruit — Default 


12 A.D. 154, followed. 


Messrs. Akerman, Dial & Akerman, of Orlando, Florida, for complainant. 
Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed on October 3, 1952. A formal com- 
plaint was filed on December 8, 1952, alleging failure of respond- 
ent to pay a balance of $750.10 due complainant for citrus fruit 
sold and shipped to respondent by truck during May 1952. 


A copy of the formal complaint and a copy of the report of 
investigation prepared by the Regulatory Division, Fruit and 
Vegetable Branch, were served upon respondent on December 22, 
1952. A copy of the report of investigation was served upon com- 
plainant on December 20, 1952. 


At the time of service of the formal complaint, respondent was 
notified in writing that an answer to the complaint should be filed 
within 20 days after such service and that, in accordance with 
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section 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission of 
the facts alleged in the complaint. Notwithstanding such notice, 
respondent has not filed an answer. The issuance of an order is, 
therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant, Dr. P. Phillips Cooperative, is a corporation, 
whose address is 60 West Robinson Avenue, Orlando, Florida. 


2. Respondent is an individual, Vernon C. Vaughan, whose 
address is 5010 Ventura Street, Houston, Texas. At the time of 
the transaction complained of herein, respondent was licensed 
under the Act. 


38. On or about May 11, 1952, in the course of interstate com- 
merce, and through negotiations conducted by the Hadid Broker- 
age Company, the parties entered into an oral agreement for sale 
by complainant and purchase by respondent of part of a truckload 
of citrus fruit at the prices shown below, f.o.b. shipping point: 

Commodity Price Amount 
193 Boxes Dr. Phillips Oranges $2.50 $482.50 
750 Bags U. S. #1 Oranges 1875 140.63 
20 Boxes Dr. Phillips Grapefruit 2.25 45.00 
250 Bags U. S. #1 Grapefruit .1928 48.20 


$716.33 


Freight 
275% Boxes at $1.00 $275.50 
38% Fed Tax 8.27 283.77 


Total $1000.10 


4. On May 18, 1952, citrus fruit conforming to the terms of 
the contract was shipped by motor truck from loading point in 
the State of Florida, in interstate commerce, to respondent at 
Houston, Texas. 

5. Upon arrival at destination, respondent received and ac- 
cepted the citrus fruit in compliance with said contract of sale, 
and made no complaint with respect thereto. 

6. The total purchase price of the citrus fruit is $1,000.10, 
of which respondent has paid only $250, leaving a balance due 
and owing to complainant of $750.10. 

7. Formal complaint was filed on December 8, 1952, which 
was within 9 months after the cause of action accrued. 
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CONCLUSIONS 


Failure of respondent to file an answer to the formal complaint 
constitutes a waiver of oral hearing and an admission of the facts 
alleged in the complaint, as provided in the rules of practice (7 
CFR 47.8(c)). 

The facts thus admitted are that in May 1952, complainant con- 
tracted to sell respondent part of a truckload of citrus fruit for 
$1,000.10; that citrus fruit which conformed to the terms of the 
contract was shipped by complainant, in interstate commerce and 
accepted by respondent without complaint; and that respondent 
has paid only $250 to complainant, leaving a balance due of 
$750.10. 

Respondent’s failure to pay promptly the full agreed purchase 
price for the citrus fruit is in violation of section 2 of the Act. 
Complainant should be awarded reparation in the amount of 
$750.10, with interest, and the facts should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $750.10, with interest thereon 


at the rate of 5 percent per annum from June 1, 1952, until paid. 
The facts and circumstances set forth herein shall be published. 
Copies hereof shall be served upon the parties. 


(No. 3414) 


CORMIER ET AL. v. MELMAN FRUIT Co. PACA Docket No. 5905. 
Decided February 9, 1953. 


‘ailure to Pay Balance of Purchase Price for 
Sweet Potatoes — Default 


12 A.D. 154, followed. 


Messrs. Cormier & Chachere, of Church Point, Louisiana, complainant, pro 
se. Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 
This is a reparation proceeding under the Perishable Agricul- 
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tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed February 16, 1951, and formal com- 
plaint was filed on September 22, 1952. Complainant seeks an 
award of reparation in the amount of $436.25, the alleged unpaid 
balance of the purchase price of 475 crates of sweet potatoes sold 
and delivered to respondent in October 1950. 


A copy of the report of investigation, made by the Regulatory 
Division, Fruit and Vegetable Branch, was served upon complain- 
ant’s attorney on December 22, 1952. A copy of the report of in- 
vestigation and a copy of the formal complaint were served upon 
the respondent on December 19, 1952. 


Enclosed with the complaint and report of investigation was a 
letter notifying respondent that an answer to the complaint should 
be filed within 20 days after such service and that, in accordance 
with section 47.8(c) of the rules of practice, failure to file an an- 
swer would constitute an admission of the facts alleged in the 
complaint. Respondent has not filed an answer. The issuance of 
an order is, therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Elvin Cormier 
and J. A. Chachere, doing business as Cormier and Chachere, 
whose address is Church Point, Louisiana. 


2. Respondent is a partnership composed of Rose Melman and 
Lena Melman, trading as Melman Fruit Company, at Marshall- 
town, Iowa. At the time of the transaction involved herein, re- 
spondent was licensed under the Act. 


3. On or about October 4, 1950, in the course of interstate com- 
merce, complainant through Ebel Brokerage Company, New Or- 
leans, Louisiana, sold to respondent one truckload of U.S. No. 1 
sweet potatoes, in 50-pound crates, at $1.55 per crate, f.o.b. ship- 
ping point. 

4. A truckload consisting of 475 crates of sweet potatoes meet- 
ing the specifications of the foregoing contract, and having a total 
invoice value of $736.25, was shipped by complainant from load- 
ing point in Louisiana to respondent at Marshalltown, Iowa on 
October 5, 1950. Upon arrival, respondent accepted the sweet po- 
tatoes in compliance with the contract and made no complaint 
with respect thereto. 


5. The total purchase price of the sweet potatoes is $736.25. 
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Respondent has paid to complainant $300, leaving a balance of 
$436.25 due and owing to complainant by respondent. 

6. Informal complaint was filed February 16, 1951, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the complaint 
constitutes an admission of the fact alleged in the complaint, as 
provided in the rules of practice (7 CFR 47.8(c) ). 

Respondent’s failure to pay promptly to complainant the full 
contract price for the sweet potatoes purchased from complainant 
and accepted by respondent is in violation of section 2 of the Act. 
Complainant should be awarded reparation in the amount of 
$436.25, plus interest, and the facts should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $436.25, with interest thereon 
at the rate of 5 percent per annum from November 1 ,1950, until 
paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 3415) 


JAMES & BUCKLEY v. HECHT PRODUCE Co. PACA Docket No. 5251. 
Decided February 9, 1953. 


Expression of Opinion as Not Constituting Warranty 


Where respondent purchased from complainant two carloads of lettuce on 
complainant’s representation that the lettuce had not been inspected but 
would, in complainant’s opinion, grade U. S. No. 1, held, complainant 
did not warrant that the lettuce graded U. S. No. 1 but did give re- 
spondent a right to expect lettuce of good quality and in good condition. 


Evidence Establishing Lack of Suitable Shipping Condition — 
Rejection Not Without Reasonable Cause 


Where a carload of lettuce arrived at destination, after normal transporta- 
tion of seven days, showing 5% bacterial soft rot and 70% tipburn, with 
10% of the heads inspected seriusly damaged by tipburn, held, the let- 
tuce was not in suitable shipping condition and the buyer was justified 
in rejecting the produce. 
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Evidence Establishing Commodity in Suitable Shipping 
Condition — Rejection Without Reasonable Cause 


Where a carload of lettuce arrived at destination, after normal transporta- 
tion of seven days, showing 1% decay and 21% tipburn, none of the 
tipburn being reported as involving serious damage, held, the lettuce 
was in suitable shipping condition and the buyer’s rejection was without 
reasonable cause and in violation of section 2 of the act. 


Damages — Rejection Without Reasonable Cause 


Where the buyer rejected a carload of lettuce without reasonable cause, and 
it appeared that the lettuce was promptly and properly resold, seller 
should be awarded, as damages, the difference between the contract 
price and the amount realized on resale of the produce. 


Order Awarding Reparation in Corrected Amount after 
Reconsideration — Damages — Broker’s Fee — In- 
spection Charge 


Where reparation order awarded complainant-seller of a carload of lettuce 
unlawfully rejected by respondent, an amount equal to the difference 
between the contract price of the shipment and the gross proceeds on 
resale less freight, the jobber’s handling charge, two brokerage fees, 
and an inspection charge, held, on reconsideration, the second brokerage 
fee should not have been allowed since it appeared from the record that 
it was an expense incurred in the prosecution of complainant’s claim 
and was not a necessary incident to the resale of the commodity, and, 
therefore, the reparation order should be vacated and superseded by 
another order awarding reparation in the corrected amount. 


Mr. R. W. Gudgeon, of Chicago, Illinois, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


By order issued July 24, 1952, in this proceeding under the Per- 
ishable Agricultural Commodities Act, 1930, as amended (7 U.S.C. 
499a et seq.), complainant was awarded reparation in the amount 
of $543.08, plus interest. Copies of the order were served on 
complainant and respondent on July 28 and 29, respectively. On 
July 29, 1952, respondent filed a petition for reconsideration. Com- 
plainant was served with a copy of the petition December 1, 1952, 
and on December 8, 1952, complainant filed an answer. Upon re- 
consideration it is concluded that the order of July 24 is in error 
with respect to certain matters hereinafter discussed, and should 
be vacated and susperseded by this order. 

The proceeding was instituted to recover the amount of the 
loss suffered by complainant in transactions involving two car- 
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loads of lettuce sold and delivered to respondent in April 1949, 
and allegedly rejected by respondent without reasonable cause, 
Respondent defends on the ground that both shipments were prop- 
erly rejected inasmuch as the lettuce in both cars was not in suit- 
able shipping condition when shipped and was not of the grade 
and quality warranted by complainant. A hearing was held at 
Grand Rapids, Michigan, on March 1, 1951. Although complain- 
ant was not represented at the hearing, the deposition of Alfred 
M. James, a partner in complainant company, was received in 
evidence for complainant. Respondent was represented by coun- 
sel, and Nathan Hecht, a partner in respondent company, testified 
in respondent’s behalf. 


FINDINGS OF FACT 


1. Complainant, James & Buckley, is a partnership composed 
of A. M. James and J. J. Buckley, whose post office address is 
Box 695, Dos Palos, California. 


2. Respondent, Hecht Produce Company, is a partnership com- 
posed of Nathan Hecht, Peter Hecht, and Marvin A. Armock, 
whose address is 360 South Division Avenue, Grand Rapids, Mich- 


igan. At the time of the transactions involved in this proceeding, 
respondent was licensed under the act. 


3. On or about April 20, 1949, in the course of interstate com- 
merce, complainant contracted to sell to respondent a carload of 
Dos Palos Brand lettuce contained in car PFE 63181, consisting 
of 256 four dozen size at $2.85 per crate and 62 five dozen size at 
$3.00 per crate f.o.b. Dos Palos, California, plus $60 for topice, 
or a total of $975.60. 


4. On or about April 22, 1949, in the course of interstate com- 
merce, complainant contracted to sell to respondent a carload of 
Dos Palos Brand lettuce contained in car PFE 76125, consisting 
of 57 four dozen size and 261 five dozen size at $3.10 per crate 
f.o.b. Dos Palos, California, plus $60 for topice, or a total of $1.- 
045.80. 


5. It was agreed that both of the cars thus sold were to be 
routed to respondent via Chicago, Illinois, where they were to be 
stopped for examination by respondent’s Peter Hecht. Alfred M. 
James, a partner in complainant company, in negotiating the sales, 
represented both carloads as coming from lots which had been 
inspected and graded U. S. No. 1, and stated that, in his opinion 
based upon these lot inspections, both carloads would grade U. S. 
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No. 1. The sales were negotiated by S. B. Davis, a broker located 
at Grand Rapids, Michigan, and were confirmed in writing by 
proker’s standard memoranda of sale, copies of which were re- 
ceived by both parties. No grade or quality was specified in the 
memoranda. 


6. Car PFE 63181 was shipped from California on April 21, 
and arrived at Chicago, Illinois, on April 28, 1949. Upon arrival 
of the shipment, respondent ordered a federal inspection. The 
condition of the lettuce as found in this inspection was reported 
as follows: 


“Grade defects average 3%, consisting of mechanical injury 
and broken midribs. 
“Condition: In most samples from 5 to 16%, in many from 
37 to 56% average approximately 21% damaged by tipburn. 
Average 1% decay. Remainder stock fresh, and wrapper 
leaves of fairly good to good green color.” 
Immediately upon receipt of the report of this inspection respond- 
ent notified the broker that the shipment was rejected because 
of excessive tipburn. 


7. Car PFE 76125 was shipped from California on April 22, 
and arrived at Chicago, Illinois, on April 29, 1949. Upon arrival 
of the shipment respondent ordered a federal inspection. The con- 
dition of the lettuce as found in this inspection was reported as 
follows: 

“In most samples from 4 to 10% decay, some none, average 
5% of heads show Bacterial Soft Rot, generally in early 
stages, generally affecting 1 to 3 head leaves. From 50 to 
80%, average approximately 70% of heads damaged by Tip- 
burn, including from 5 to 20%, average approximately 10% 
seriously damaged, remainder head and wrapper leaves fresh, 
crisp, and light green to good green color. 
“Unable to determine grade account excessive percentage 
condition factors.” 
Immediately upon receipt of the report of this shipment, respond- 
ent notified the broker that the shipment was rejected due to the 
defective condition of the lettuce reported by the federal inspector. 


8. On Friday, April 29, 1949, the day on which complainant 
was notified that both shipments had been rejected, and on Sat- 
urday, the following day, complainant made efforts to persuade 
respondent to accept the shipments. Thereafter, having failed in 
these efforts, complainant directed a California broker, the Palmer 
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C. Mendelson Co., to arrange disposition of the cars in other mar- 
kets, and on the following Tuesday, May 3, 1949, such disposition 
having been arranged, car PFE 63181 was diverted to Indian- 
apolis, Indiana, for resale. 

9. The lettuce contained in car PFE 63181 was promptly and 
properly resold. The net amount realized on resale, after proper 
deductions, was $475.02. No part of the difference between this 
amount and the contract purchase price of $975.60 has been paid 
by respondent. 

10. Formal complaint was filed within nine months after the 
cause of action accrued. 


CONCLUSIONS 


In negotiating these two sales complainant admitted that the 
carloads offered had not been inspected. However, it represented 
that “lot inspections” had been obtained covering the lots from 
which cars PFE 63181 and PFE 76125 had been loaded, and that 
both lots had been graded U. S. No. 1. The seller stated that he 
was of the opinion, therefore, that both carloads would grade 


U. S. No. 1. No grade or quality was specified in the confirming 
memoranda of sale prepared by the broker and sent to the par- 
ties. These representations and this expression of opinion by 
the seller did not, as respondent urges, constitute a warranty 
that the lettuce was of U. S. No. 1 quality. However, they did 
give respondent the right to expect lettuce which, if not of U. 8. 
No. 1 quality, was nevertheless of good quality and in good con- 
dition. 

We find no difficulty in holding that the lettuce delivered in 
car PFE 76125 was not of that quality. This carload was officially 
inspected at Chicago on the day it arrived, seven days after it left 
shipping point, which is the normal travel time to Chicago from 
Dos Palos, California. The report of this restricted inspection re- 
veals that the lettuce inspected contained an average of 5% Bac- 
terial Soft Rot and an average of approximately 70% tipburn. 
Ten percent of the heads inspected were seriously damaged by tip- | 
burn. The inspector was unable to determine the grade of the let- 
tuce because of the excessive percentage of condition factors. Such 
evidence sufficiently justifies the conclusion that complainant 
breached its contract with respect to the lettuce in car PFE 76125. 

The shipment contained car PFE 63181, however, presents 4 
more difficult question. It too received official inspection at Chicago | 
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on the day it arrived, seven days after shipment from Dos Palos. 
Although the report of the restricted inspection of that car reveals 
that it contained an average of 25% defects, only 4% of the heads 
inspected were seriously damaged (1% decay and 3% grade de- 
fects), and the remaining 21% were affected with tipburn, none 
of which was identified as serious. 

The standards for U. S. No. 1 lettuce allow a 10% tolerance 
for defects. Had the contract for the sale of this lettuce contained 
a warranty that it was of U. S. No. 1 quality, and that it there- 
fore contained no more than 10% defects at shipping point, per- 
haps the presence of 25% defects seven days later would justify 
the conclusion that the seller had breached the contract. 

In this case, however, respondent had the benefit of no such 
warranty. Lettuce which contained somewhat more than 10% de- 
fects when it left shipping point might have satisfied the require- 
ments of the contract. Of the 25% defects reported at Chicago, 
seven days after the car left shipping point, only 4% represented 
serious defects, and the remaining 21% was damaged by tipburn, 
none of which was noted as serious damage. Unlike many com- 
modities, lettuce is not rendered unsalable by the appearance of 
small discolored areas. Frequently lettuce is trimmed as it is pre- 
pared for retail sale, and those leaves or portions thereof so af- 
fected can be removed without materially affecting the appear- 
ance of the head. We conclude that the quality and condition of 
the lettuce in car PFE 63181 was not such as to justify respond- 
ent’s rejection thereof under the terms of the contract. 


Although the lettuce in car PFE 63181 was not resold immedi- 
ately after it was rejected by respondent, the disposition was 
nevertheless prompt and proper under the circumstances. Both 
shipments were rejected on Friday, April 29, 1949. Complainant, 
on that day and on Saturday, the following day, attempted to 
persuade respondent to accept the shipments. When it became 
apparent that these efforts had failed, complainant undertook to 
dispose of the commodity in nearby markets where a greater 
amount might be realized on resale than might be realized in Chi- 
cago. Since the next day was a Sunday, little could be expected to 
be accomplished that day. It was not until Tuesday, May 3, 1949, 
that the cars were diverted, a day or so being necessary to ar- 
range such other disposition. The entire carload in car PFE 63181 
was disposed of by a jobber within 4 days after it arrived at its 
ultimate destination. It is concluded that there was no undue de- 
lay in the resale of the lettuce in car PFE 63181. 
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Complainant claims as its damage in connection with car PFE 
63181 the amount of $543.08. The order of July 24, 1952 in this 
proceeding is in error.in awarding that amount as reparation. Re- 
spondent’s petition for reconsideration first directs attention to 
the fact that 12 crates were accounted for by the jobber as having 
been rejected to the railroad with no return realized thereon. It is 
respondent’s contention that had a proper claim been made on 
these 12 crates, an additional $47.16 would have been recovered, 
and that therefore the alleged loss on the carload should be de- 
creased by that amount. That such amount or any other amount 
could have been recovered from the railroad is purely speculative. 
Nothing appears to indicate that a claim was filed or that com- 
plainant could have recovered on such a claim. 

The freight charge in the amount of $574.48, the jobber’s han- 
dling charge of $120.50, and a broker’s fee of $35 for arranging 
the resale are necessary and proper deductions from the gross re- 
turn on resale. However, no justification is offered for the second 
broker’s fee of $35, which was allowed in computing the amount 
awarded by the July 24 order. It is concluded that the order was 
in error in allowing this item. Likewise, the order is in error in 


allowing the $7.50 charge for official inspection at Indianapolis. 
The record shows that this item was an expense incurred in the 
prosecution of complainant’s claim against respondent, and was 
not a necessary incident to the resale of the lettuce. Accordingly, 
the order of July 24 should be vacated and superseded by another | 
order awarding reparation in the amount of $500.58, plus inter- 
est, and the facts should be published. 


ORDER 
The order issued in this proceeding on July 24, 1952, is hereby 
vacated and superseded by this order. 


Within 30 days from the date of this order respondent shall 
pay to complainant, as reparation, $500.58, with interest thereon 
at the rate of 5 percent per annum from May 1, 1949 until paid. 


The facts and circumstances set forth herein shall be published. 
Copies hereof shall be served upon the parties. 
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(No. 3416) 


PIOWATY FRUIT Co., INC. v. ROBINSON PRODUCE Co. PACA Docket 
No. 5722. Decided February 9, 1953. 


Mercantile Exchange Penalty as Item of Damages 


In an action for damages for failure to deliver several cars of onions pur- 
chased for resale on the Chicago Mercantile Exchange, where the evi- 
dence shows that the shipper’s failure to deliver resulted in a penalty 
of $576 against complainant-buyer for nondelivery on the Exchange and 
that respondent-shipper was informed at the time of the transaction of 
the possibility of such a penalty in event of failure to deliver the onions, 
held, that the penalty is a proper item of damages due complainant from 
respondent as a result of respondent’s failure to deliver onions in ac- 
cordance with the contract. 


Failure to Deliver Onions in Accordance with 
Contract Terms — Default 


Where it is alleged that complainant purchased from respondent 10 carloads 
of onions, that respondent delivered four cars of onions in compliance 
with the contract but failed and refused to ship the remaining six cars 
of onions called for by the contract, that complainant was forced to buy 
other onions at a higher price, thereby sustaining damages, and where 
respondent failed to file an answer, held, that respondent’s failure to 
file an answer to the complaint constitutes an admission of the facts 
alleged therein and a waiver of oral hearing, as provided by the Rules 
of Practice, and that his failure to make delivery of the onions in ac- 
cordance with the contract is in violation of section 2 of the act for 
which complainant should be awarded reparation in the amount of the 
damages resulting from respondent’s breach of contract. 


Piowaty Fruit Co., Inc., of Chicago, Illinois, complainant, pro se. Miss Lenore 
H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


In this reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
a formal complaint was filed on February 25, 1952, in which com- 
plainant alleges failure on the part of the respondent to deliver 
in accordance with contract terms certain onions purchased by 
complainant from respondent in September 1951. A copy of the 
formal complaint, together with a copy of the report of investi- 
gation made by the Regulatory Division, Fruit and Vegetable 
Branch, was served by registered mail upon respondent on April 
14, 1952. On April 7, 1952, complainant was also served with a 
copy of the report of investigation. 
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At the time of the service of the formal complaint upon re- 
spondent, it was notified in writing that an answer to the com- 
plaint should be filed within 20 days from the receipt of such 
notice, and that failure to answer would constitute an admission 
of the allegations of the complaint and would be deemed a waiver 
of oral hearing. Respondent did not file an answer, however, and 
the issuance of an order is, therefore, authorized without further 
proceedings. 


FINDINGS OF FACT 


1. Complainant, Piowaty Fruit Co., Inc., is a corporation 
whose address is 1425 South Racine Avenue, Chicago, Illinois. 


2. Respondent is an individual, Oliver Wendell Robinson, do- 
ing business as O. W. Robinson Produce Company, whose address 
is 4 Boulder Crescent, Colorado Springs, Colorado. At the time of 
the transaction here involved, respondent was duly licensed under 
the Act. 

8. On or about September 20, 1951, by oral contract later re- 
duced to writing and signed by both parties, respondent sold to 
complainant, in the course of interstate commerce, 10 cars of Col- 
orado Yellow Danver Onions, to grade U. S. No. 1, at least 65 
percent 2” and larger, to be free from frost, packed in new Bemis 
Red Open Mesh Bags, to be loaded in cars of 600 sacks each, all 
cars to be loaded with heavy paper on the bottom of cars, at an 
agreed price of $1.15 per bag, f.o.b. shipping point, 50# gross. 
Shipment of the onions was to start the first week in November 
and continue until all the cars were shipped, but was to be on the 
basis of two to three cars a week, not more than one daily, unless 
otherwise instructed by the buyer. A deposit of $100 per car, or a 
total of $1,000, was given by complainant to respondent, said 
amount to be deducted from the invoice price as the cars were 
shipped. 

4. The contract of purchase and sale was negotiated by Belson 
Brothers, broker, at Chicago, Illinois, who acted in the transac- 
tion as agent for both complainant and respondent. 


5. At the time the contract of purchase and sale was entered 
into by the parties, respondent was informed by the broker that 
the onions were to be sold by complainant for delivery on the Chi- 
cago Mercantile Exchange, and for that reason it would be neces- 
sary that the onions be delivered to complainant promptly in ac- 
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cordance with the contract, in order to avoid penalty for non- 
delivery. 

6. On November 3, November 4, November 15 and November 
16, 1951, respondent shipped from loading points in the State 
of Colorado to complainant at Chicago, Illinois, a car of onions 
on each date meeting contract specifications. Respondent failed 
and refused to ship the remaining six cars of onions called for 
by the contract of purchase and sale. 


7. Complainant purchased other onions on the Chicago Mer- 
cantile Exchange at $2.35 per sack for two cars, for a total of 
$2,820, and $2.55 per sack for four cars, for a total price of $6,120. 
Complainant was also assessed a penalty by the Chicago Mercan- 
tile Exchange of 24 cents per sack for the 2,400 sacks contained 
in four cars, or a total penalty of $576. There is also due complain- 
ant from respondent a balance of $500 of the $1,000 deposit on 
the contract. The total of the foregoing items amounts to $10,- 
016. The total purchase price under the contract for the six cars 
of onions which respondent failed to deliver, plus freight, is $6,- 
235.12. Deducting this amount from the $10,016 shows an amount 
due by respondent to complainant of $3,780.88. 


8. The formal omplaint was filed on February 25, 1952, which 
was within 9 months from the time the cause of action therein 
alleged accrued. 


CONCLUSIONS 


Respondent’s failure to file an answer to the complaint consti- 
tutes an admission of the facts alleged in the complaint and a 
waiver of oral hearing, as provided in the rules of practice (7 
CFR 47.8(c)). 

By letter addressed to the Department in January 1952, re- 
spondent admitted its indebtedness to complainant and indicated 
that it was making an effort to obtain the money to pay complain- 
ant. In its answering statement filed on December 29, 1952, re- 
spondent states that it expects to pay complainant ‘fas I owe him 
money but I can’t until I get back in some kind of business.” It 
also appears from Exhibit 8 attached to the complaint that re- 
spondent was notified by complainant during the month of No- 
vember 1951 that unless it made full delivery under the contract 
complainant would be compelled to “buy back our short position 
on the board and hold you responsible for our sustained loss.” 
Respondent then promised to deliver all 10 cars not later than 
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November 29. Only four cars were delivered, however, and re. 
spondent has failed to pay complainant any part of its sustained 
loss as a result of respondent’s breach of contract. 

It is concluded that respondent’s failure to make delivery of 
the onions in accordance with the contract of purchase and sale 
is a violation of section 2 of the Act, and complainant should be 
awarded reparation in the amount of damages sustained as a re- 
sult of respondent’s breach, being $3,780.88. The facts and cir- 
cumstances should be published. 


ORDER 


Within 30 days from the date of this decision, respondent shall 
pay to complainant, as reparation, $3,780.88, with interest at the 
rate of 5 percent per annum from December 1, 1951, until paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 3417) 


WELLS & WADE FRUIT Co. v. TRAMMELL WHOLESALE PRODUCE. 
PACA Docket No. 5898. Decided February 9, 1953. 


Failure to Pay Purchase Price for Apples — Default 
12 A.D. 148, followed. 


Wells & Wade Fruit Co., of Wenatchee, Washington, complainant, pro se. 
Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 

This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed October 17, 1952. Formal complaint 
was filed November 3, 1952. Complainant seeks an award of repa- 
ration in the amount of the alleged purchase price of 700 boxes 
of apples sold and delivered to respondent in September 1952. 

A copy of the report of investigation made by the Regulatory 
Division, Fruit and Vegetable Branch, was served upon complain- 
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ant on December 23, 1952. A copy of the report of investigation 
and a copy of the formal complaint were served upon respondent 
on December 22, 1952. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer to the complaint should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission of 
the facts alleged in the complaint. Respondent has not filed an 
answer. The issuance of an order is, therefore, authorized without 
further proceedings. 


FINDINGS OF FACT 


1. Complainant, Wells & Wade Fruit Company, is a corpora- 
tion, whose address is Post Office Box 259, Wenatchee, Washing- 
ton. 


2. Respondent is an individual, John W. Trammell, doing busi- 
ness as J. W. Trammell Wholesale Produce, whose address is Post 
Office Box 2458, Dallas, Texas. At the time of the transaction in- 
volved herein, respondent was licensed under the Act. 


8. In the course of interstate commerce, and by oral contract, 
complainant, on September 22, 1952, sold to respondent 700 boxes 
of Combination Extra Fancy and Fancy Red Delicious apples, 
various sizes, for a total agreed purchase price of $2,765, f.o.b. 
shipping point. 

4. Apples meeting the specifications of the foregoing contract 
were shipped by motor truck from Wenatchee, Washington, in 
interstate commerce, to respondent at Dallas, Texas. Upon ar- 
rival at destination, respondent accepted the apples in compliance 
with said contract of sale, and made no complaint with respect 
thereto. 

5. The total purchase price of the 700 boxes of apples is $2,- 
765, no part of which has been paid by respondent to complainant. 

6. Formal complaint was filed November 3, 1952, which was 
within 9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
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plaint and a waiver of oral hearing, as provided in the rules of f 
practice (7 CFR 47.8(c)). 

Respondent’s failure to pay promptly to complainant the pur. 
chase price of the 700 boxes of apples is in violation of section 2 f 
of the Act. Complainant should be awarded reparation in the 
amount of $2,765, with interest, and the facts should be published, 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $2,765, with interest thereon 
at the rate of 5 percent per annum, from October 1, 1952, until 
paid. 

The facts and circumstances set forth herein shall be published, 

Copies hereof shall be served upon the parties. 


(No. 3418) 


WHITELEY PRODUCE Co. v. FAIRCHESTER PACKING Co. PACA 
Docket No. 5536. Decided February 9, 1953. 


Rejection Without Reasonable Cause — Damages 


Where the evidence established that complainant sold to respondent a car- 
load of tomatoes on the basis of U.S. No. 1 on arrival and the tomatoes 
were certified as that grade, held, that respondent’s rejection was with- 
out reasonable cause and is, therefore, liable for the difference between 
the contract price and the net amount realized on resale of the produce. 


Evidence — Prompt and Proper Resale 


Evidence held to show that the resale of the rejected carload of tomatoes 
by the broker at auction on behalf of complainant-seller was properly 
made for the best price obtainable. 


Mr. Norman A. Coplan, of Messrs. Bernstein, Weiss, Tomson, Hammer & 
Parter, of New York, New York, for complainant. Mr. David Siskind, 
of New York, New York, for respondent. Mr. James A. O’Donnell, Pre- 
siding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was received December 29, 1950, and formal 
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complaint was filed April 16, 1951. Complainant seeks an award 
_ of reparation in the amount of $1,553.68, the damages alleged to 
have resulted from respondent’s rejection without reasonable 
cause of a carload of U. S. No. 1 grade tomatoes purchased by 
respondent from complainant on or about November 14, 1950. A 
copy of the formal complaint and a copy of the report of investi- 
gation made by the Department were served upon respondent by 
registered mail on May 7, 1951. A copy of the report of investiga- 
tion was served upon complainant on May 9, 1951. On May 25, 
1951, respondent filed an answer alleging that under the contract 
| the tomatoes, in addition to being U. S. No. 1 on arrival, were sub- 
ject to respondent’s inspection and approval and that the tomatoes 
on arrival failed to meet with respondent’s approval. 

A hearing was held at New York City on March 5, 1952, at 
which both parties were represented by counsel. Two witnesses 
testified for complainant, one at the hearing and the other by dep- 
osition. One witness appeared and testified at the hearing on be- 
half of respondent. Briefs were filed by complainant and respond- 
ent. 


FINDINGS OF FACT 


1. Complainant is an individual, A. E. Whiteley, doing busi- 
ness as A. E. Whiteley Produce Company, whose post office ad- 
dress is La Pryor, Texas. 


2. Respondent, Fairchester Packing Co., Inc., is a corporation 
whose post office address is 124 Palmer Avenue, Mamaroneck, 
New York. Respondent was licensed under the act at the time of 
the transaction. 


3. On or about November 13, 1950, in the course of interstate 
commerce, complainant sold to respondent, through a broker, a 
carload of Texas tomatoes, contained in car ART 20233, consisting 
of 569 lugs of sixe 6 x 7 at the agreed price of $3.50 per lug and 
131 lugs of size 7 x 7 at the agreed price of $2.75 per lug, making 
a total price of $2,351.75 f.o.b. shipping point. Shipment was to 
be made to respondent at Pier 28, New York, New York. The 
agreed basis of sale was “U. S. #1 arrival—Subject to inspection 
by Fairchester Pk’g. Co. Jersey side 11/20/50—Buyer agrees to 
stand demurrage if any accrued at Jersey side.” 

4. The tomatoes were shipped from La Pryor, Texas, on or 
about November 9, 1950, and at the time of sale were on track at 
St. Louis, Missouri. The broker informed respondent of these 
facts prior to the sale. 
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5. Car ART 20233 was diverted to respondent on November 


13, 1950, and arrived at Jersey City, New Jersey, on November 
16, 1950. Respondent inspected the tomatoes on Monday, Novem- 
ber 20, 1950, and on the same day telephoned its rejection of the 
carload to the broker. 


6. At 11am., November 20, 1950, following rejection of the 
carload by respondent, a federal inspection of the tomatoes was 
made upon application of respondent. The official inspection cer- 
tificate described the condition of the tomatoes as “Average ap- 
proximately 90% mature green, 10% turning. Average 2% decay. 
Range from 3 to 15% in most samples, in some samples none, av- 
erage 7% sunken discolored areas generally occurring over the 
shoulders.” The grade of the tomatoes was certified as U. S. No. 1. 


7. On November 21, 1950, complainant ordered the broker to 
resell the tomatoes for the account of whom concerned. The bro- 
ker’s office in New York City received this notice to resell at 3:30 
p.m. November 21. 


8. The broker’s New York office disposed of the tomatoes at 
public auction, through the New York Fruit Auction Corp., at 
New York, on Monday, November 27, 1950. The tomatoes were 
sold for gross proceeds of $1,389.30 and a net amount of $798.07. 
There is due and owing complainant from respondent the amount 
of $1,553.68, the difference between the contract price of $2,351.75 
and the resale net proceeds of $798.07. 


9. Formal complaint was filed April 16, 1951, which was with- 
in nine months after the alleged cause of action accrued. 


CONCLUSIONS 


On November 13, 1950, Frank E. Gleeson, Assistant Manager 
of C. H. Robinson, Inc., at St. Louis, Missouri, discussed the sale 
of the tomatoes in car ART 20233 over the telephone simultane- 
ously with G. N. Smith, president of C. H. Robinson Co. of Min- 
neapolis and Harry Rosenthal, president of respondent. There- 
after on the same day, Gleeson sent to respondent the following 
telegram “Rephone Diverting you ART 20233 via Penn 569 6 x 7 
8.50 FOB 131 7 x 7 2.75 FOB US ONE Arrival Subject Your 
Inspection 20th the Jersey Side You Stand Demurrage If any 
Thanks.” On the following day, Gleeson prepared, signed and 
mailed to the parties a broker’s standard memorandum of sale 
dated November 14, 1950 (Exhibit No. 1 to the formal complaint). 
This exhibit reads in pertinent part as follows: 
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ee Car No. and Initial. ART 20233 
r Terms of Sale FOB shipping point 

> ap- Terms—How Payable—We to invoice 

cay. Special Agreement, 

, av- if any— wun U.S. #1 Arrival—Subject to inspection by 

- the Fairchester Pk’g. Co. Jersey side 11/20/50 

0.1 Buyer agrees to stand demurrage if any 

tee accrued at Jersey side. 

r to Commodity and 

bro- Quantity Specifications Price (f.0.b. or Delv’d) 

3 :30 One (1) car U.S. #1 569 lugs6x 7s $3.50 per lug FOB 

Texas tomatoes 131 lugs 7 x 7s 2.75 per lug FOB 

3 at The only provision of this memorandum which is controverted 

at here is the special agreement. Complainant contends that this pro- 

rere vision correctly expresses the understanding reached by Gleeson 

07. and Rosenthal in their telephone conversation of November 13, 

unt 1950, while respondent contends that it does not. 

15 In support of its position, complainant submitted the deposition 
of Frank E. Gleeson. This witness stated that, in effect, the agree- 

th- ment reached with Rosenthal over the telephone was as set forth 






in the memorandum of sale; that his understanding with Rosen- 
thal was that if respondent, after inspection, believed the tomatoes 
were not U. S. No. 1 grade, it was to order a federal inspection; 
and that under the contract respondent had no right to reject the 
tomatoes if they were certified as U. S. No. 1 grade. On cross- 
examination, Gleeson admitted that during their conversation Ros- 


















dh enthal said he was interested only in purchasing tomatoes of the 
in- very best quality and condition, and “if the tomatoes did not meet 
a with his approval upon arrival, that he was not interested in 
ng purchasing the car.” But Gleeson stated that he informed Rosen- 
7 thal he was not selling the tomatoes subject to respondent’s ap- 
ur proval and if the tomatoes graded U. S. No. 1 on arrival they 
iM would be the buyers. Gleeson also testified that all conditions of 
ad the contract were discussed very thoroughly with Rosenthal. 

. At the oral hearing, Harry Rosenthal testified that his com- 





pany specializes in the growing, buying, selling, ripening and 
repacking of tomatoes. According to the witness he told Gleeson 
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“I will pay the top market price for those tomatoes, but they must 
be guaranteed that, upon delivery, they be suited for my purpose, 
which is the repacking purposes,” and Gleeson replied, “If you 
don’t like the tomatoes, you got a full right to reject them with- 
out any further cause whatsoever.” The witness also testified that 
the purchase of the tomatoes was conditioned upon two things, 
first the tomatoes were to grade U.S. No. 1 on arrival and second 
they were to meet with his approval, so that if they did not meet 
with either one of those conditions, he had the right to reject 
the carload. 


Since the testimony of Gleeson and Rosenthal is in conflict with 
respect to the basis of sale agreed upon, the documentary evidence 
becomes of particular importance. Rosenthal’s testimony is con- 
sistent with the telegram which he sent to Gleeson on November 
22, 1950, stating that the tomatoes did not meet his approval. 
Gleeson’s testimony is supported by both his confirming wire and 
memorandum of sale. These latter documents are convincing evi- 
dence of the contract because they were written shortly after the 
telephone conversation when the matter was fresh in the mind 
of the broker. Neither the wire nor the memorandum contains the 
word “approval” or a synonym thereof which would indicate that 
the tomatoes were to be subject to respondent’s approval at the 
Jersey side. Furthermore, there would be no purpose in providing 
that the tomatoes were to be U.S. No. 1 on arrival, if they were 
subject to respondent’s approval regardless of grade. Gleeson tes- 
tified that no objection was ever made by respondent of any of 
the phrasing in the memorandum. Such fact, if true, would be a 
further indication that the memorandum fully and correctly ex- 
pressed the oral agreement. Rosenthal testified, however, that 
upon receipt of the memorandum, two or three days after the 
telephone conversation, he called Gleeson on the telephone and 
said, “I don’t like the way it is written,” and Gleeson replied that 
the memorandum specifically gave respondent the right to inspect 
and reject the tomatoes if respondent did not like them. We are 
not convinced that this conversation took place. It is obvious that 
the memorandum did not specifically give respondent the right to 
reject. Moreover, respondent did not object to the confirming wire 
although it was received on the day of the transaction or the fol- 
lowing day. In our opinion the memorandum of sale sets forth the 
terms of the contract orally agreed to by Gleeson and Rosenthal. 


Although the memorandum of sale, as previously stated, does 
not expressly provide that the tomatoes shall be subject to re 
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spondent’s approval, respondent argues in its brief that this is 
implicit from the phrase “Subject to inspection by Fairchester 
Pk’g Co. Jersey side 11/20/50.” It is stated that if respondent was 
required to accept the tomatoes provided they graded U. S. No. 
1, then the phrase quoted would be meaningless. We do not agree. 
The purpose of that phrase is readily apparent. The memoran- 
dum provided that the tomatoes were to be shipped to respondent 
at Pier 28, New York, New York. In the absence of any further 
provisions, the tomatoes would be shipped to that point and re- 
spondent would have the right to inspect them there to see if they 
graded U. S. No. 1. But here, respondent asked for the right to 
inspect the tomatoes on the Jersey side and on a specific date, No- 
vember 20. The broker properly incorporated these specifications 
in the memorandum. 

It is concluded that the carload of tomatoes was to grade U. S. 
No. 1 on arrival; that respondent had the right to inspect the 
carload of tomatoes on the Jersey side on November 20, 1950, to 
ascertain if the tomatoes graded U. S. No. 1; that respondent was 
to be responsible for any demurrage which accrued before or after 
that date; and that respondent had no right to reject if the toma- 
toes graded U.S. No. 1. Since the evidence establishes that the to- 
matoes were U.S. No. 1 grade on November 20, 1950, respondent’s 
rejection of the shipment was without reasonable cause and in 
violation of section 2 of the act. 

There remains the question of damages. Respondent contends 
in its brief that the tomatoes should have been resold prior to No- 
vember 27 and that if this had been done the prices obtained would 
have been much higher, resulting in little if any loss to complain- 
ant. The general rule is that the seller must minimize or keep 
down his damages so far as it is reasonably within his power to 
do so. Lerman v. Fruit Processors, 191 F. 2d 349 (D.C. Cir. 1950) ; 
California Fruit Exchange v. Hecht Produce Company, 10 A.D. 
231. 

The evidence shows that respondent rejected the carload of 
tomatoes to the broker in St. Louis by telephone on November 20, 
1950. Since complainant was located in Texas, it was not until 
3:30 p.m. November 21 that complainant’s instructions to resell 
were received by Benjamin Lipsitz, of the broker’s New York of- 
fice, through the broker’s executive office in Minneapolis. On No- 
vember 22, 1950, Lipsitz wired the executive office that the market 
for tomatoes the previous night was extremely weak and that the 
tomatoes would be sold on Sunday night. From the testimony of 
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Lipsitz, it appears that his decision to sell Sunday night was based 
upon the following: there was no market on November 23, that 
day being Thanksgiving; he did not deem it advisable to sell the 
tomatoes on November 24 because post-holiday demands are usu- 
ally limited to the immediate needs of buyers; and there was no 
market on Saturday. Lipsitz further testified that the prices real- 
ized for the tomatoes were the fair and reasonable market value, 
and that he did not believe they could have been sold for more 
prior to November 27. 

From the foregoing evidence, we are unable to say that Lipsitz, 
who had had 25 years experience in the handling of fruits and veg- 
etables, failed to exercise due care and diligence in reselling the 
tomatoes on behalf of complainant. It is concluded that the re- 
sale was properly made and that the tomatoes were sold for the 
best price obtainable. 

Reparation should be awarded complainant against respondent 
in the amount of $1,553.68, the difference between the contract 
price, $2,351.75, and the net amount realized on resale, $798.07. 
The facts should be published. 


ORDER 

Within 30 days from the date of this order, respondent shall 
pay to complainant as reparation, $1,553.68, plus interest thereon 
at the rate of five percent per annum from December 1, 1950, un- 
til paid. 

The facts and circumstances as set forth herein shall be pub- 
lished. 

Copies hereof shall be served upon the parties. 


(No. 3419) 
PACA Docket No. 5273. Decided February 9, 1953. 


Dismissal — Discharge in Bankruptcy 


Where respondent has been discharged in bankruptcy, the complaint is dis- 
missed. 


Lack of Jurisdiction of Secretary over Party 
Not Subject to License 


Where respondent is not licensed under the act and the record fails to in- 
dicate that he is subject to license, the complaint is dismissed for lack 
of jurisdiction of Secretary under the act. 
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Messrs. Golbus & Golbus, of Chicago, Illinois, for complainant. Respondents 
pro se. Mr. Webster P. Maxson, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed February 4, 1949. The formal com- 
plaint, filed with the Department on November 7, 1949, alleges 
that the parties, on or about April 1, 1948, entered into a joint 
account agreement under which respondent in California was to 
purchase carloads of fresh vegetables for resale in eastern mar- 
kets by complainant, all profits and losses from such transactions 
to be shared equally by the parties. Complainant’s claim is that 
the series of shipments made under this joint account agreement 
during the period from April 19, 1948 to June 22, 1948 resulted 
in a net loss to the joint account partners, respondent’s one-half 
share of which, in the amount of $5,192.44, has never been paid 
and is now due and owing from respondent to complainant. 


A copy of the formal complaint and a copy of the report of 
investigation prepared by the Regulatory Division, Fruit and 
Vegetable Branch were served by registered mail on respondent 
on January 9, 1950. Complainant’s attorney received a copy of 
the report of investigation on January 6, 1950. On February 10, 
1950, * * * filed an answer admitting that * * * had en- 
tered into joint account agreements with complainant for the sale 
of particular shipments, but otherwise denying, in general terms, 
all of the material allegations of the complaint. The parties waived 
oral hearing, and therefore the matter proceeded in accordance 
with the shortened procedure provided by section 47.20 of the 
rules of practice (7 CFR 47.20). Complainant filed an opening 
statement of facts and a notice to produce certain documents. No 
answering statement was filed. Thereafter, the Department was 
advised informally that respondent, * * *, had filed a peti- 
tion in bankruptcy. 

On January 11, 1951, in the District Court of the United States 
for the Northern District of California, Southern Division, * * *, 
Bankrupt, Bankruptcy No. 39452, * * *, Referee in Bank- 
ruptcy, issued a “General Stay Without Notice,” which enjoined 
and stayed until further order of the court the continuation of 
certain designated actions against the bankrupt, including this 
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proceeding before the Secretary. In accordance with the referee’s 
order, further action in this proceeding was held in abeyance. 

The Department has now been furnished with an order of dis- 
charge of * * *, Bankrupt, respondent herein, issued by the 
court on October 22, 1952. Accordingly, the complaint in this pro- 
ceeding against * * * should be dismissed. 

Under the Perishable Agricultural Commodities Act a com- 
plaint may be entertained and a reparation award may be issued 
against only a commission merchant, dealer, or broker as those 
terms are defined in the act. Therefore, a respondent must be li- 
censed or subject to license under the act. Although the report 
of investigation, a copy of which was served upon counsel for 
complainant, specifically states that * * *, as an individual, 
has never been licensed, no attempt has been made to prove that 
this respondent is subject to license, and the evidence of record 
fails to indicate that such is the fact. Accordingly, the complaint 
against * * * as an individual should be dismissed for lack 
of jurisdiction. 

The complaint against both respondents, * * * and * * *, 
is hereby dismissed. 


Copies hereof shall be served upon the parties. 


(No. 3420) 


LEo & SONS v. WESCO Foops Co. PACA Docket No. 5695. Decided 
February 13, 1953. 


Doorway Inspection — Opportunity for Full and Complete Inspection 


Where it is alleged respondent made only a doorway inspection of the celery 
contained in a railroad car, and that such inspection did not reveal the 
true condition of the celery, and where there is no evidence that the 
celery in the doorway was not representative of the quality of the celery 
loaded elsewhere in the car, held, that respondent had a full and com- 
plete opportunity for inspection, and that if respondent did not trust 
its own judgment, it should have obtained an express warranty or guar- 
antee as to the absence of latent defects. 


Implied Warranty — Fitness for Resale 


The implied warranty as to fitness is not applicable in the sale of a per- 
ishable agricultural commodity to a dealer where, as in this case, both 
parties are on an equal footing with years of experience in the fruit 
and vegetable trade, and respondent inspected the celery and relied on 
its own judgment. 
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Failure to Pay Balance of Purchase Price 


Where complainant sold 200 crates of celery to respondent on the basis of 
respondent’s inspection and acceptance, track Chicago, and respondent 
resold the celery and remitted only a part of the purchase price therefor, 
and where respondent’s defense was that the contract was not made upon 
a basis of inspection and acceptance, track Chicago, that the celery 
was not resalable as food, and that the doorway inspection made by 
respondent at Chicago did not reveal the diseased condition of the cel- 
ery, held, upon the evidence, the contract terms were alleged by com- 
plainant, respondent had a full and complete opportunity for inspection, 
the implied warranty as to fitness is not applicable herein, and respond- 
ent’s failure to pay the balance of the purchase price is a violation of 
section 2 of the act for which reparation, with interest, should be 
awarded complainant. 

Messrs. Golbus & Golbus, of Chicago, Illinois, for complainant. Mr. R. W. 
Gudgeon, iof Chicago, Illinois, for respondent. Mrs. Ilene M. Crigler, 
Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In a formal complaint filed on January 10, 1952, complainant seeks 
to recover, as reparation, $148.50, which is alleged to be the un- 
paid balance of the purchase price of 200 crates of California 
celery sold and delivered to respondent. 

A copy of the formal complaint and a copy of the report of in- 
vestigation, prepared by the Regulatory Division, Fruit and Veg- 
etable Branch, were served by registered mail upon respondent 
on February 1, 1952. A copy of the report of investigation was 
served by registered mail upon counsel for complainant on the same 
date. In a formal answer filed on February 14, 1952, respondent 
denied liability on the grounds that the sale was not made on the 
basis of inspection and acceptance track Chicago, as alleged by 
complainant; that the celery was not suitable for resale as food; 
and that the doorway inspection made by respondent in Chicago 
did not reveal the diseased condition of the celery. 

Inasmuch as the amount involved herein is less than $500, the 
case is handled in accordance with the shortened method of pro- 
cedure provided by the regulations. In accordance with such pro- 
cedure, complainant filed an opening statement of facts, and re- 
spondent’s representative submitted a brief to be considered as 
respondent’s answering statement of facts. Thereafter, complain- 


ant filed a reply. 
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FINDINGS OF FACT 


1. Complainant, D. Leo & Sons, is a partnership composed of 
Dominick Leo, Frank Leo and Louis Leo, whose post office ad- 
dress is 43 South Water Market, Chicago 8, Illinois. 


2. Respondent, Wesco Foods Company, is a corporation whose 
post office address is 718 Produce Exchange Building, Chicago 8, 
Illinois. At the time of the transaction involved herein, respond- 
ent was licensed under the Act. 


3. On or about September 24, 1951, in the course of interstate 
commerce, by oral contract, complainant sold and respondent pur- 
chased 200 crates of California celery, size 214 dozen, at an agreed 
price of $4.50 per crate, f.o.b. Chicago, on the basis of inspection 
and acceptance, track Chicago. 


4, The celery, which was the subject of the sale, was shipped 
from Oceano, California on or about September 15, 1951, and on 
the date of sale was on track in Chicago, Illinois in car PFE 93515. 
The celery was inspected and accepted, track Chicago, by respond- 
ent’s employee. Thereafter, and on or about 2:10 p.m. on the date 
of sale, complainant diverted the shipment to respondent at Pe- 
oria, Illinois. The car arrived at destination on or about Septem- 
ber 26, and was Federally inspected on September 27, 1951, at the 
request of respondent. Thereafter, respondent resold the celery. 


5. Respondent has paid $751.50 to complainant, with preju- 
dice to complainant’s right to recover any additional amount. 
There remains due and owing a balance of $148.50. 


6. The formal complaint was filed on January 10, 1952, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


The first issue to be determined is whether or not the contract 
herein was made upon the basis of “inspection and acceptance, 
track Chicago,” as alleged by complainant. Respondent’s answer 
contains a general denial covering this allegation. Subsequent to 
the filing of its answer, respondent seems to have abandoned this 
defense and has submitted no evidence in support of its original 
position on this issue. Complainant’s allegation as to the term 
quoted is supported by the affidavit of Frank M. Leo. Complainant 
has also shown that on the morning of September 24, 1951, re- 
spondent made inquiry of complainant concerning the purchase of 
celery, whereupon complainant gave respondent an inspection or- 
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der for two cars of celery then on the team track of the Chicago 
Produce Terminal Company in Chicago, Illinois, After inspection 
of the two shipments, respondent advised complainant that it pre- 
ferred the celery contained in car PFE 93515. Complainant there- 
upon sold to respondent the 200 crates of 21% dozen size celery 
from car PFE 93515 now in controversy. This car also contained 
100 crates of 2 dozen size, and 78 crates of 3 dozen size celery 
(for a total of 378 crates). After the sale to respondent, complain- 
ant sold the 2 dozen size and 3 dozen size crates of celery else- 
where, and diverted the remainder of the shipment to respondent. 

Reverting to respondent’s inspection of the shipment, the evi- 
dence shows that respondent’s inspector made a doorway inspec- 
tion of the celery on the morning of September 24, 1951, at ap- 
proximately 9:00 a.m. Respondent admits that the inspector’s re- 
port of the celery examined by him at that time showed that the 
condition of the celery so examined met with every indication that 
it was suitable for resale by respondent. Upon this evidence we 
conclude that, as alleged by complainant, the sale in question was 
made upon the basis of respondent’s inspection and acceptance, 
track Chicago. 

Respondent’s next contention is that its inspector had an op- 
portunity to make only a doorway inspection, which inspection 
did not reveal the true condition of the celery. Respondent con- 
tends that the celery was in a diseased condition, and not suitable 
for resale as food, as shown by a Federal inspection made at des- 
tination on September 27, 1951. Respondent argues that “of ne- 
cessity” the condition found was in those crates inaccessible or 
unavailable in the scope of the doorway inspection in Chicago. In 
reply to these contentions complainant has submitted the affidavit 
of the shipper’s employee who loaded car PFE 93515, showing 
that approximately 52 crates of 214 dozen size celery were in- 
cluded in the tiers in the doorway. Complainant had also shown 
that the celery in this car constituted one lot, which included the 
2 dozen, 214 dozen and 3 dozen sizes; and further that the 177 
crates of the 2 dozen and 3 dozen sizes were in good, sound, and 
normal condition, and sold for top market prices. We find no pro- 
bative evidence herein that the celery available for inspection in 
the doorway of the car in Chicago was not representative of the 
the quality of the celery loaded elsewhere in the car. We think 
respondent must be held to have had a full and complete oppor- 
tunity for inspection. Had respondent found it inconvenient, im- 
practicable or physically impossible to inspect each crate of cel- 
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ery, respondent by appropriate agreement or understanding with 
complainant could have protected itself against such necessity. 
Accord, Gust Relias v. C. H. Robinson Company, 10 A.D. 1246, 
1251. 

The implied warranty as to fitness which respondent would have 
us invoke is not applicable in the sale of a perishable agricultural 
commodity to a dealer where, as in this case, both parties were 
on an equal footing with years of experience in the fruit and vege- 
table trade. Respondent herein relied on its own judgment. As 
stated in Palmer C. Mendelson Company v. Barnett-Gerstein Com- 
pany, 7 A.D. 1098, 1104, if respondent “did not trust its own judg- 
ment, then it should have obtained an express warranty or guar- 
antee as to the absence of latent defects” in the celery. We find 
it unnecessary to detail the results of the various other inspec- 
tions of the celery made at shipping point, Chicago, and destina- 
tion. We hold that respondent’s defense is without merit. 

Having accepted the celery; having inspected or had an oppor- 
tunity for a full and complete inspection thereof ; and having failed 
to establish any breach of contract on the part of complainant, 
respondent is liable for the full purchase price of $900, less the 


$751.50 already paid, or $148.50. Respondent’s failure to pay this 
balance is a violation of section 2 of the Act for which reparation, 
with interest, should be awarded complainant. The facts and cir- 
cumstances as set forth herein should be published. 


ORDER 
Within 30 days from the date hereof respondent shall pay to 
complainant, as reparation, $148.50, plus interest thereon at the 
rate of 5 percent per annum, from October 1, 1951, until paid. 
The facts and circumstances as set forth herein shall be pub- 


lished. 
Copies hereof shall be served upon the parties. 


(No. 3421) 


ASSOCIATED FRUIT DISTRS., INC. v. DEMASE & MANNA Co. PACA 
Docket No. 5640. Decided February 17, 1953. 


Dismissal of Petition for Reconsideration 


Where the previous order is supported by evidence of record and by appli- 
cable principles of law, the petition for reconsideration is dismissed. 
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Mr. Albert N. Brockway, of Pittsburgh, Pennsylvania, for respondent. 
Decision by Thomas J. Flavin, Judicial Officer 


ORDER DISMISSING PETITION FOR RECONSIDERATION 


In this reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
an order was issued on January 6, 1953, awarding reparation to 
complainant against respondent. A copy of the order was served 
upon respondent by registered mail on January 7, 1953. On Janu- 
ary 16, 1953, and within the time prescribed by the rules of prac- 
tice, respondent filed its petition for reconsideration of the order 
of January 6, 1953. 

With one exception, all of respondent’s allegations of error per- 
tain to issues which were considered and discussed in our previous 
order. The reference to detention charges of $10.22 involves a 
question not previously raised and concerning which there is no 
evidence in the record. In our opinion the order of January 6, 
1953 is supported by the evidence of record and by applicable 
principles of law. Accordingly, respondent’s petition is hereby dis- 
missed without. service thereof upon complainant. The reparation 
awarded in our order of January 6, 1953, shall be paid within 30 
days from the date hereof. 

This order shall be published. 

Copies hereof shall be served upon the parties. 


(No. 3422) 
PACA Docket No. 5737. Decided February 18, 1953. 


Dismissal — Settlement between Parties 


Where the Department is advised that settlement of the controversy has 
been reached by the parties and payment made in accordance therewith, 
the complaint is dismissed. 


Mr. R. W. Gudgeon, of Chicago, Illinois, for complainant. Messrs. Donovan 
and Higgins, of Boston, Massachusetts, for respondent. Mr. James A. 
O’Donnell, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 





194 PERISHABLE AGRI. COMMODITIES ACT, 19380 
Cite as 12 A.D. 194 


It is alleged in the complaint that respondent rejected three car- 
loads of cantaloups which the parties were handling on a joint 
account basis. Complainant seeks to recover $1,092.75, which sum 
represents one-half of the amount of the invoices on the three car- 
loads, plus such additional amount as the Secretary may decide 
is due because of respondent’s alleged abandonment and failure 
to dispose of the shipments properly so as to minimize the loss. 

Copies of the formal complaint and the Department’s report of 
investigation were served upon respondent by registered mail on 
May 8, 1952. Complainant’s authorized representative was served 
with a copy of the report of investigation by registered mail on 
May 5, 1952. Respondent filed an answer on May 14, 1952, deny- 
ing generally the allegations of the complaint. 

The matter was set down for oral hearing at * * *, Massa- 
chusetts, and was continued indefinitely at complainant’s request 
in order to obtain the deposition testimony of complainant’s prin- 
cipal witness. On February 3, 1953, the presiding officer received 
a letter from complainant’s authorized representative who ad- 
vised that the parties had effected an amicable settlement of the 
controversy and payment in accordance therewith had been re- 
ceived. Complainant authorized dismissal of the complaint. Ac- 
cordingly, the complainant is hereby dismissed. 

Copies of this order shall be served upon the parties. 


(No. 3423) 


HEINLEN & SON v. COLLINS. PACA Docket No. 5909. Decided 
February 19, 1953. 


Failure to Pay Purchase Prices for Tomatoes, Plus Brokerage 
and Cash Advance to Truck Driver — Default 


12 A.D. 148, followed. 


Mr. C. L. Heinlen & Son, of Benton Harbor, Michigan, complainant, pro se 
Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
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Informal complaint was filed on September 26, 1952. Formal com- 
plaint was filed on December 18, 1952. Complainant alleges that 
in September 1952, it purchased for and delivered to respondent 
a truckload of tomatoes, but that respondent has failed to pay any 
part of the purchase price, including brokerage and cash advanced 
to respondent’s truck driver. 


A copy of the forma] complaint and a copy of the report of in- 
vestigation made by the Regulatory Division, Fruit and Vegetable 
Branch, were served upon respondent on January 2, 1953. A copy 
of the report of investigation was served upon complainant on 
January 3, 1953. 


At the time of service of the formal complaint, respondent was 
notified in writing that an answer to the complaint should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission of 
the facts alleged in the complaint. Notwithstanding such notice, 
respondent has not filed an answer. The issuance of an order is, 
therefore, authorized without further proceedings. 


FINDINGS OF FACT 
1. Complainant is a partnership composed of C. L. Heinlen and 
B. D. Heinlen, trading as C. L. Heinlen & Son, whose address is 
Fruit Market, Benton Harbor, Michigan. 


2. Respondent is an individual, C. D. Collins, whose address is 
1050 Murphy Avenue, Atlanta, Georgia. At the time of the trans- 
action complained of herein, respondent was licensed under the 


Act. 


3. On September 4, 1952, in the course of interstate com- 
merce and by oral contract, complainant purchased for respond- 
ent’s account one truckload of tomatoes at prices agreed upon, 
including brokerage and cash advanced to respondent’s truck 
driver, as shown below: 

Unit 
Commodity Price Amount 


12 Qt. Tomatoes 4 $ 67.00 
ta “ : 185.25 
227.70 

106.25 

88.80 

5.60 
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Unit 
Commodity Price Amount 


12 #2 Tomatoes -65 5.20 
8 Qt. . 60 13.20 


Gross $699.00 
Brokerage at 5¢ 39.40 
Cash advanced to driver 50.00 


Total $788.40 


4. On September 4, 1952, tomatoes conforming to the terms 
of the contract were loaded upon respondent’s truck at Benton 
Harbor, Michigan. 


5. Respondent received and accepted the tomatoes in com- 
pliance with said contract of sale, but has not paid the purchase 
price of $788.40, including brokerage and cash advanced to re- 
spondent’s truck driver, or any part thereof. 


6. Formal complaint was filed on December 18, 1952, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


Failure of respondent to file an answer to the formal complaint 
constitutes a waiver of oral hearing and an admission of the facts 
alleged in the complaint, as provided in the rules of practice (7 
CFR 47.8(c)). 

The facts thus admitted are that in September 1952, complain- 
ant purchased for repondent’s account one truckload of tomatoes 
for $788.40, including brokerage and cash advanced to respond- 
ent’s truck driver; that tomatoes which conformed to the terms 
of the contract were delivered to respondent; that respondent has 
not paid to complainant the agreed purchase price of $788.40, in- 
cluding brokerage and cash advanced to respondent’s truck driver, 
or any part thereof. 

Respondent’s failure to make payment promptly to complain- 
ant for the tomatoes delivered to and accepted by respondent is 
in violation of section 2 of the Act. Complainant should be award- 
ed reparation in the amount of $788.40, with interest, and the 
facts should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $788.40, with interest thereon 
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at the rate of 5 percent per annum from October 1, 1952, until 
paid. 
The facts and circumstances set forth herein shall be published. 


Copies hereof shall be served upon the parties. 


(No. 3424) 


HOLLANDALE MKTG. ASS’N. v. PEINHARDT Co. PACA Docket No. 
5911. Decided February 19, 1953. 


Failure to Pay Purchase Price for Seed Potatoes — Default 
12 A.D. 148, followed. 


Hollandale Marketing Association, of Hollandale, Minnesota, complainant, 
pro se. Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed on May 16, 1952. Formal complaint 
was filed December 8, 1952. Complainant seeks an award of rep- 
aration in the amount of the alleged purchase price of 235 100-lb. 
bags of seed potatoes sold and delivered to respondent in April 
1952. 


A copy of the report of investigation made by the Regulatory 
Division, Fruit and Vegetable Branch, was served upon complain- 
ant on December 15, 1952. A copy of the report of investigation 
and a copy of the formal complaint were served upon respondent 
on December 13, 1952. 


At the time of service of the formal complaint, respondent was 
notified in writing that an answer to the complaint should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission of the 
facts alleged in the complaint. Respondent has not filed an answer. 
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The issuance of an order is, therefore, authorized without further 
proceedings. 


FINDINGS OF FACT 


1. Complainant, Hollandale Marketing Association, is a cor- 
poration, whose address is Hollandale, Minnesota. 


2. Respondent is a parnership composed of Fred W. Peinhardt 
and Erwin A. Peinhardt, doing business as A. H. Peinhardt Com- 
pany, whose address is P. O. Box 100, Cullman, Alabama. At the 
time of the transaction involved herein, respondent was licensed 
under the Act. 


3. In the course of interstate commerce, and by oral contract, 
complainant on April 8, 1952, sold to respondent 225 100-lb. bags 
of Red Tag Pontiac potatoes and 10 100-lb. bags of Red Tag Cob- 
bler potatoes, total 235 cwt., at $5.50 per cwt., or for $1,292.50, 
f.o.b. shipping point. 


4. Potatoes meeting the specifications of the foregoing con- 
tract were shipped by motor truck from Hollandale, Minnesota, 
in interstate commerce, to respondent at Cullman, Alabama. Upon 
arrival at destination, respondent accepted the potatoes in com- 
pliance with said contract of sale, and made no complaint with 
respect thereto. 


5. The purchase price of the 235 bags of potatoes is $1,292.50, 
no part of which has been paid by respondent to complainant. 


6. Formal complaint was filed December 8, 1952, which was 
within 9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint and a waiver of oral hearing, as provided in the rules of 
practice (7 CFR 47.8(c)). 

Respondent’s failure to pay promptly to complainant the agreed 
purchase price for the potatoes delivered to and accepted by re- 
spondent is in violation of section 2 of the Act. Complainant should 
be awarded reparation in the amount of $1,292.50, with interest, 
and the facts should be published. 


ORDER 
Within 30 days from the date of this order, respondent shall 
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pay to complainant, as reparation, $1,292.50, with interest thereon 

at the rate of 5 percent per annum from May 1, 1952, until paid. 
The facts and circumstances set forth herein shall be published. 
Copies hereof shall be served upon the parties. 


(No. 3425) 


MARDIS FARMS v. DURNIAT Co. PACA Docket No. 5907. Decided 
February 19, 1953. 


Failure to Account and Pay for One-third Portion of 
Proceeds from Sale of Watermelons on Consignment — 
Default 
Where it is alleged that complainant consigned to respondent 10 lots of 
watermelons to be sold by respondent for the joint account of complain- 
ant, respondent, and one Paul Smith, less handling charges, that re- 
spondent accepted the melons upon delivery and sold the same under the 
joint account agreement, but failed to render an accounting to com- 
plainant and failed to pay complainant its one-third portion of the pro- 
ceeds, and where respondent failed to file an answer, held, that respond- 
ent’s failure to file an answer to the complaint constitutes an admission 
of the facts alleged therein and a waiver of oral hearing, as provided 
by the Rules of Practice, and that its failure to account and pay to 
complainant the one-third portion of the proceeds from the sale of the 
watermelons is a violation of section 2 of the act for which complainant 
should be awarded reparation. 
Messrs. Thompson & Thompson, of Blythe, California, for complainant. Miss 
Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed on January 9, 1952. Formal com- 
plaint was filed on April 10, 1952. Complainant seeks an award 
of reparation in the amount of the alleged unpaid one-third por- 
tion of the resale prices of ten lots of watermelons consigned to 
respondent on joint account in June and July 1951. 

A copy of the report of investigation made by the Regulatory 
Division, Fruit and Vegetable Branch, was served upon complain- 
ant on November 17, 1952. A copy of the report of investigation 
and a copy of the formal complaint were served upon respondent 
on December 31, 1952. 
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At the time of service of the formal complaint, respondent was 
notified in writing that an answer to the complaint should be filed 
within 20 days after such service and that, in accordance with sec- 
tion 47.8(c) of the rules of practice, failure to file an answer would 
constitute a waiver of oral hearing and an admission of the facts 
alleged in the complaint. Respondent has not filed an answer. The 
issuance of an order is, therefore, authorized without further pro- 


ceedings. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Jack Mardis and 
Woodrow Mardis, doing business as Mardis Farms, whose ad- 
dress is 182 South Palm, Blythe, California. 


2. Respondent is an individual, Henry S. Durniat, doing busi- 
ness as H. S. Durniat Company, whose address is Blythe, Cali- 
fornia. At the time of the transactions involved herein, respondent 
was licensed under the Act. 


3. In the course of interstate commerce, and by oral contract, 
complainant on the dates indicated, consigned to respondent the 
following ten lots of watermelons, to be sold by respondent for 
the joint account of complainant and respondent and one Paul 
Smith, less handling charges of $2 per ton on lot No. 968, and 
$4 per ton on the remaining nine lots: 

Date Lot No. No. pounds Carrier 
1951 
June 5 920 32,340 Truck 
June 28 938 4,763 Truck 
June 29 947 11,682 Truck 
July 1 954 31,458 Truck 
July 3 965 20,835 ART 23258 
July 3 967 20,021 ART 20145 
July 3 968 25,333 ART 23308 
July 3 966 25,863 FGEX 56318 
July 4 969 26,803 ART 17329 
July 4 970 23,853 ART 23853 


Total 222,951 


4. Ten lots of watermelons in compliance with the contract 
were shipped in railroad cars and by motor truck from Blythe, 
California, in interstate commerce, to respondent at Portland, 
Oregon; Yakima, Washington; Seattle, Washington; Denver, Col- 
orado; and Great Falls, Montana. Upon arrival at destination, re- 
spondent accepted the shipments, except Lot. No. 968, ART 23308, 
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in compliance with said joint account agreement, and made no 
complaint with respect thereto. 


5. Investigation of respondent’s records by the Regulatory Di- 
vision showed that car ART 23308, lot 968, was abandoned to the 
carriers at Seattle, Washington, but that the remaining nine lots 
of watermelons were sold by respondent for the gross amount of 
$2,818.19, of which respondent is entitled to $420.58 as handling 
charges, leaving $2,397.61 as net proceeds. Complainant’s one- 
third share of the net proceeds is $799.20, no part of which has 
been paid by respondent to complainant. 


6. Informal complaint was filed January 9, 1952, which was 
within 9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint and a waiver of oral hearing, as provided in the rules of 
practice (7 CFR 47.8(c)). 

Respondent’s failure to pay promptly to complainant its one- 
third share of the net proceeds from the sale of the 10 lots of 


watermelons is in violation of section 2 of the Act. Complainant 
should be awarded reparation in the amount of $799.20, with in- 
terest, and the facts should be published. 


ORDER 
Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $799.20, with interest thereon 
at the rate of 5 percent per annum from August 1, 1951, until paid. 
The facts and circumstances set forth herein shall be published. 
Copies hereof shall be served upon the parties. 


(No. 3426) 


PAT CANNON Co. v. TRIANGLE Foops Co. PACA Docket No. 5867. 
Decided February 19, 1953. 


Failure to Make Payment of Undisputed Amount 


Where respondent has admitted liability for a part of the claim, reparation 
should be awarded to complainant for the undisputed amount. 


Pat Cannon Company, of Los Angeles, California, complainant, pro se. Tri- 
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angle Foods Company, of Abilene, Texas, respondent, pro se. Mrs. Ilene 
M. Crigler, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER REQUIRING PAYMENT OF UNDISPUTED AMOUNT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In a formal complaint filed on September 15, 1952, complainant, 
Pat Cannon Co., 811 Hemlock Street, Los Angeles, California, 
seeks to recover reparation in the amount of $2,271.47, which is 
alleged to be the unpaid purchase price of one truckload of mixed 
vegetables sold and delivered to respondent, O. M. Thompson, an 
individual trading as Triangle Foods Company, whose address is 
1025 Walnut Street, Abilene, Texas. 

A copy of the formal complaint and a copy of the report of in- 
vestigation prepared by the Regulatory Division, Fruit and Vege- 
table Branch, were served by registered mail upon respondent on 
November 13, 1952. A copy of the report of investigation was 
served by registered mail upon complainant on November 15, 
1952. In response to the complaint, respondent, on December 2, 
1952, filed an answer containing a statement that “I definitely 
do intend to pay this just debt.” But respondent asserts that a 
deduction of $521.50 should be made from the purchase price be- 
cause some of the vegetables in controversy failed to meet contract 
specifications. This answer shows an admission of liability on the 
part of respondent for $1,749.97 as an undisputed amount; and 
complainant has requested that we issue an order awarding rep- 
aration to it for this part of its claim. 

Section 7(a) of the act provides that “If, after the respondent 
has filed his answer to the complaint, it appears therein that the 
respondent has admitted liability for a portion of the amount 
claimed in the complaint as damages, the Secretary . .. may 
issue an order directing the respondent to pay to complainant the 
undisputed amount on or before the date fixed in the order, leav- 
ing the respondent’s liability for the disputed amount for subse- 
quent determination. The remaining disputed amount shall be de- 
termined in the same manner and under the same procedure as 
it would have been determined if no order had been issued by the 
Secretary with respect to the undisputed sum;”. 


ORDER 
Within 30 days from the date of this order, respondent shall 
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pay to complainant as reparation, and as an undisputed amount, 
$1,749.97, plus interest thereon at the rate of 5 percent per annum 
from July 1, 1952, until paid. 

Respondent’s liability for the remaining disputed amount is 
left for subsequent determination in the same manner and under 
the same procedure as would have been the case if no order for 
payment of such undisputed amount had been issued. 

The facts and circumstances as set forth herein shall be pub- 


lished. 
Copies hereof shall be served upon the parties. 


(No. 3427) 


AMERICAN COHAMA CORP. v. FRUIT Co., INC. PACA Docket No. 
5559. Decided February 20, 1953. 


Attempted Rejection of Shipment of Bananas by Purchaser 

— Effect of Unloading and Placing Fruit in Warehouse and 

Paying Freight — Acceptance Presumed, When — Purchaser 

Liable for Purchase Price Less Any Damages Shown to Have 
Resulted from Seller’s Breach 


In an action by complainant-seller for the purchase price of a shipment of 
bananas wherein the evidence shows that the bananas were unloaded 
by respondent’s warehouse man upon arrival at destination and placed 
in respondent’s warehouse and that respondent later paid the freight 
charges, but complained to complainant of severe chilling of the ba- 
nanas, and indicated that it was not accepting the fruit, and offered 
complainant an opportunity to supervise disposition of the bananas, 
which offer was declined, whereupon respondent sold the bananas for 
best prices obtainable, but complainant failed to pay any amount on 
account of the shipment, held, that unloading the bananas and placing 
them in respondent’s warehouse and paying freight are acts so patently 
inconsistent with rejection that acceptance by respondent must be pre- 
sumed, and that having accepted the bananas, respondent became liable 
for the purchase price with a right to deduct any damages it can show 
resulted from complainant’s breach of contract. 


Shipping Instructions, Effect of Shipper’s Failure 
to Follow — Purchaser Entitled to Deduct Damages 
Resulting from Seller’s Breach of Contract 


Where respondent-purchaser instructed complainant-seller to ship a load of 
bananas by trailer truck and emphasized that respondent did not want 
any bananas shipped by refrigerator railroad car, but complainant did 
ship the bananas by refrigerator car and failed to supply messenger 
service for the shipment, instead placing icing instruction on bill of 
lading, and the bananas arrived in a severely chilled and damaged con- 
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dition, of which complainant was promptly notified but complainant 
brought action for the full purchase price, held, that complainant vio- 
lated the terms of the contract, that as a result of complainant’s breach 
of contract, respondent was entitled to recover damages in the amount 
of the difference between the sum realized by respondent on a resale 
of the bananas and the amount which should have been realized had 
the bananas been up to contract. 


American Cohama Corporation, of Miami, Florida, complainant, pro se. Mr. 
Raymond J. Ferris, of Messrs. Hage & Ferris, of Utica, New York, for 
respondent. Mr. William E. Bethards, Jr., Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 

















PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Complainant seeks to recover the sum of $1,151.06 from the re- 
spondent, alleged to be the purchase price of 602 stems of Haitian 
bananas, weighing 21,925 pounds, at an agreed price of 514 cents 
per pound, f.o.b. Miami, Florida. Informal complaint was received 
by the Regulatory Division, Fruit and Vegetable Branch, on April 
9, 1951. Formal complaint was filed on April 25, 1951. A copy of 
the formal complaint and a copy of the report of investigation 
made by the Regulatory Division, Fruit and Vegetable Branch, 
were served upon respondent by registered mail on May 31, 1951. 
A copy of the report of investigation was also served upon com- 
plainant by registered mail on June 1, 1951. 

Respondent filed an answer to the complaint on July 11, 1951, 
denying the allegations set forth in paragraphs 4 to 13, inclusive, 
of the complaint. For further and separate answer, respondent al- 
leged that a contract was entered into by the parties for the pur- 
chase and sale of a quantity of bananas, and that respondent spe- 
cifically stated that the bananas were to be transported by “motor 
freight” and that it was further specifically stated that respond- 
ent did not want the bananas transported by “refrigerator freight- 
car”; that in complete disregard of these instructions and in vio- 
lation of the terms of the contract, complainant shipped the ba- 
nanas by railroad car; that complainant did not dispatch a mes- 
senger to accompany the car and instead placed upon the bill of 
lading instructions regarding the icing of the car of bananas; and 
that upon arrival of the shipment at destination in Utica, New 
York, the bananas were found to be chilled and damaged. Re- 
spondent requested an oral hearing. 

An oral hearing was held in Room 208, United States Post Of- 
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fice Building, Utica, New York on February 27, 1952. Complain- 
ant was not represented at the hearing. Respondent was repre- 
sented by counsel, and the president of respondent corporation 
testified on behalf of respondent. 


FINDINGS OF FACT 


1. Complainant, American Cohama Corporation, is a corpo- 
ration whose address is 851 Biscayne Boulevard, Miami, Florida. 


2. Respondent, L. & M. Fruit Company, Inc., is a corporation 
whose address is Utica Regional Market, Wurz Avenue, Utica, 
New York. At the time of the transaction complained of herein, 
respondent was licensed under the Act. 


3. On or about March 25, 1951, complainant, by oral contract, 
contemplating the shipment of the commodity in interstate com- 
merce, sold to respondent 602 stems of good quality Haitian ba- 
nanas, weighing 21,925 pounds, at a price of 514, cents per pound, 
or a total purchase price of $1,151.06, f.o.b. Miami, Florida, ship- 
ment to be via truck. 


4. The contract was negotiated by Arthur Schwartz of Miami, 
Florida, as broker, who acted in the transaction as agent for both 
complainant and respondent. 


5. On March 25, 1951, the complainant shipped, in interstate 
commerce, from Miami, Florida, to respondent at Utica, New 
York, in railroad car FGEX 11113, 602 stems of bananas meeting 
the specifications of the contract. Complainant did not dispatch 
a messenger to accompany the carload of bananas, but placed in- 
structions for icing of the bananas on the bill of lading. 


6. By telegram dated March 26, 1951, at 12:37 p.m., com- 
plainant notified respondent as follows: 
“Shipped last night car FGEX 11113 602 stems 21,925 lbs. 
Arthur Schwartz selection.” 


7. Car FGEX 11113 arrived at Utica, New York, on March 
80, 1951, at 11:00 a.m., and respondent was notified by the car- 
rier of the arrival of said car at 11:30 a.m. By 3:30 p.m., re- 
spondent’s warehouse man, Anthony Piazza, had the bananas in 
car FGEX 11113 unloaded and placed in respondent’s warehouse. 


8. On Monday, April 2, 1951, respondent’s president tele- 
phoned complainant’s president and informed him that the ba- 
nanas had arrived in a chilled condition and indicated that re- 
spondent was not accepting the bananas. Respondent then re- 
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quested complainant to send a representative to Utica, New York 
to supervise the sale of the bananas, which would be for com- 
plainant’s account, and stated that respondent would pay the rep- 
resentative’s traveling expenses. Complainant did not comply with 
respondent’s request and suggested that respondent send com- 
plainant a check for the purchase price, that an inspection of the 
bananas be obtained, and that respondent file a claim with the 
railroad for damage to the bananas. 


9. A Federal inspection certificate dated April 6, 1951, shows 
the condition of the bananas on that date to be as follows: 

“Condition: 
Most bunches turning, some green, few hard ripe. Fruit is 
generally dull in color, with many bunches showing slate to 
dark brown color affecting from 2 or 3 lower hands to entire 
bunch. Broken fingers show practically no exindation [exu- 
dation] of juice. In ripe fruit, flesh is becoming somewhat 
mealy and lacking in flavor, above factors indicate fruit has 
been severely chilled.” 


10. Respondent sold the carload of bananas for the best prices 
obtainable and realized the gross sum of $675. Respondent in- 


curred selling expenses in the amount of $217, and also paid 
freight charges to the railroad amounting to $373.48. No payment 
has been made by respondent to complainant on account of the 
shipment. 


11. Formal complaint was filed on April 25, 1951, which was 
within 9 months after the cause of action accrued. 


CONCLUSIONS 


It appears that there is no merit to respondent’s contention 
that its warehouse man had no authority to unload the bananas 
here involved. At the hearing, the Presiding Officer asked respond- 
ent’s president on the witness stand, “What are the specific duties 
of your warehouse man?” The witness replied “. . . loading and 
unloading bananas, cutting, weighing, boxing, and so on and so 
forth—selling.” (Tr. p. 12). The bananas were promptly unloaded 
by respondent’s employee upon arrival and placed in respondent’s 
warehouse, and respondent thereafter paid the freight charges 
on the shipment. Although respondent stated that the freight 
charges were paid merely to preserve respondent’s credit with the 
railroad, the fact remains that unloading the bananas and plac- 
ing them in respondent’s warehouse, and paying the freight, are 
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acts so patently inconsistent with rejection that we must conclude 
respondent accepted the carload of bananas. 

Having accepted the bananas, respondent became liable for the 
purchase price thereof, but with a right to deduct from that 
amount any damages it can show resulted from complainant’s 
breach of the contract. The evidence establishes that respondent 
specifically instructed complainant to ship the bananas by trailer 
truck and that this method of shipment was agreed upon. Re- 
spondent’s uncontroverted testimony is that complainant was also 
told that respondent positively did not want any bananas shipped 
by railroad car. Nevertheless, on the same day and in complete 
disregard of the terms of the agreement, complainant loaded the 
bananas into railroad car FGEX 11113 and shipped them to re- 
spondent. Moreover, although it is well known in the trade that it 
is extremely risky to ship bananas in a refrigerated car without 
an attending messenger and although the evidence shows that 
complainant was warned on this point by the broker, complain- 
ant failed to provide messenger service for the carload of ba- 
nanas and instead placed icing instructions upon the bill of lad- 
ing. It is, therefore, clear that complainant violated the terms of 
the contract. It is equally clear that, as a result of complainant’s 
breach of the contract, the bananas arrived at destination in a 
severely chilled and damaged condition, as shown by the Federal 
inspection at destination. Respondent promptly notified complain- 
ant of the damaged condition of the bananas upon arrival and of- 
fered complainant the opportunity to supervise the resale and dis- 
position of the bananas without expense to complainant. This offer 
was rejected by complainant. The evidence shows that respondent 
then sold the bananas promptly and for the best prices obtainable 
under the circumstances. 

It would be a miscarriage of justice in every sense of the word 
were we to hold that complainant, who is the party at fault in 
this transaction, is entitled to an award of reparation for the full 
purchase price of the bananas. Respondent did what it could to 
mitigate the damages by advertising the bananas as an emer- 
gency shipment when it was found that retail stores would not 
accept them for sale. The gross amount realized was $675. Re- 
spondent incurred expenses in the handling and disposition of the 
carload of bananas amounting to $217, which does not include 
the cost of inspection since this item is considered as cost of pro- 
curing evidence. The item for telephone and telegraph expenses 
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is also excluded. As far as we are able to determine, the tele- 
grams and telephone calls were made in connection with respond- 
ent’s complaint and attempt to return the bananas to complainant 
and, therefore, is not a proper item for allowance. Respondent 
paid freight charges of $373.48, so the total allowable expenses 
amount to $590.48. The difference between the gross amount re- 
ceived on resale of the shipment of bananas and the total allow- 
able expenses is $84.52. This net return on the shipment repre- 
sents the reasonable value of the bananas delivered. If the ba- 
nanas had been delivered in accordance with the contract they 
presumably would have had a net value to complainant of $1,- 
151.06, the contract price. Thus, respondent was damaged by 
complainant’s breach of contract in the amount of the difference 
between the amount realized, $84.52, and the amount that should 
have been realized, $1,151.06, or $1,067.54. Reparation should be 
awarded complainant for the contract price, $1,151.06, less dam- 
ages of $1,067.54, or $84.52, and the facts should be published. 


ORDER 


Within 30 days from the date of this decision, respondent shall 
pay to complainant, as reparation, $84.52, plus interest at the rate 
of 5 percent per annum, from April 1, 1951, until paid. 


The facts and circumstances as set forth herein shall be pub- 
lished. 
Copies hereof shall be served upon the parties. 


(No. 3428) 


AMERICAN POTATO Co. v. TRAMMELL WHOLESALE PRODUCE. PACA 
Docket No. 5918. Decided February 20, 1953. 


Failure to Pay Purchase Price for Potatoes — Default 
12 A.D. 148, followed. 


Mr. Theodore Epstein, of Denver, Colorado, for complainant. Miss Lenore 
H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed on October 17, 1952. Formal com- 
plaint was filed November 17, 1952. Complainant seeks an award 
of reparation in the amount of the alleged purchase prices of two 
carloads of potatoes sold and delivered to respondent in April 
and May 1952. 

A copy of the report of investigation made by the Regulatory 
Division, Fruit and Vegetable Branch, was served upon com- 
plainant’s attorney on January 12, 1953. A copy of the report 
of investigation and a copy of the formal complaint were served 
upon respondent on January 10, 1953. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer to the complaint should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission of 
the facts alleged in the complaint. Respondent has not filed an 
answer. The issuance of an order is, therefore, authorized with- 
out further proceedings. 


FINDINGS OF FACT 
1. Complainant, American Potato Company, is a corporation, 
whose address is 205-6 Food Terminal Market, Denver, Colorado. 


2. Respondent is an individual, John W. Trammell, doing busi- 
ness as J. W. Trammell Wholesale Produce, whose address is 2610 
Logan Street, Dallas, Texas. At the time of the transactions in- 


volved herein, respondent was licensed under the Act. 


3. In the course of interstate commerce, and by oral contracts, 
complainant on April 30, 1952 and May 3, 1952, sold to respond- 
ent two carloads of potatoes at the prices indicated, delivered: 


180 ewt. Colorado Russet Potatoes—10-16 oz. at $4.71 $ 847.80 
195 ewt. * a = —6 oz. up at 4.31 840.45 
Freight 372.58 


Total $2060.83 
51 ewt. U. S. No. 1 Colorado Russet potatoes at $4.21 $ 214.71 


309 ewt. U.S. No.1, A “ * ” at 4.21 1300.89 
Freight 381.92 


Total $1897.52 
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4. Potatoes meeting the specifications of the foregoing con- 
tracts were shipped from loading points in the State of Colorado, 
in interstate commerce, to respondent at Dallas, Texas, in cars 
ART 21260 and PFE 45282. Upon arrival at destination, re- 
spondent accepted the two carloads of potatoes in compliance with 
said contracts of sale and made no complaint with respect thereto. 


5. The total purchase price of the two carloads of potatoes is 
$3,958.35, of which respondent paid the freight charges amount- 
ing to $754.50, leaving due and owing to complainant the sum of 
$3,203.85. 

6. Formal complaint was filed November 17, 1952, which was 
within 9 months after the causes of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint and a waiver of oral hearing, as provided in the rules of 
practice (7 CFR 47.8(c)). 

Respondent’s failure to pay promptly to complainant the agreed 
purchase prices for the two carloads of potatoes is in violation 


of section 2 of the Act. Complainant should be awarded repara- 
tion in the amount of $3,203.85, with interest, and the facts should 
be published. 


ORDER 
Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $3,203.85, with interest there- 
on at the rate of 5 percent per annum from June 1, 1952, until 
paid. 
The facts and circumstances set forth herein shall be published. 
Copies hereof shall be served upon the parties. 


(No. 3429) 


DAVIS BROKERAGE (Co. v. CHARLES R. ALLEN, INC. PACA Docket 
No. 5648. Decided February 20, 1953. 


Evidence — Failure to Pay Brokerage Fee 


Where the evidence shows that complainant negotiated a contract on behalf 
of respondent in accordance with the brokerage agreement entered into 
between the parties, and respondent failed to pay the brokerage fee, 
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held, such failure is a violation of section 2 of the act for which repara- 
tion should be awarded complainant. 


Principal and Agent — Broker Not Insurer of Success 
of Enterprise 


In the absence of an agreement to the contrary, a broker is not an insurer 
of the success of an undertaking, and cannot be held liable for the losses 
sustained by the principal. 


Principal and Agent — Broker’s Duties Owed to Principal 


Where a broker, upon rejection of a shipment by the purchaser, dictated to 
the railroad agent a telegram notifying the seller of the rejection and 
containing advice from the broker to the seller to divert the shipment, 
held, the broker fulfilled its obligations to the seller, since a telegram 
to the seller over the broker’s signature would merely have given the 
seller information of which he was already aware. 


0. L. Davis Brokerage Company, of Chattanooga, Tennessee, complainant, 
pro se. Charles R. Allen, Inc., of Charleston, South Carolina, respondent, 
pro se. Mrs. Ilene M. Crigler, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In a formal complaint filed on October 15, 1951, complainant seeks 
to recover, as reparation, a $40 brokerage fee alleged to be due 
from respondent in connection with a sale negotiated by com- 
plainant pursuant to respondent’s instructions. 


A copy of the formal complaint and a copy of the report of 
investigation prepared by the Regulatory Division, Fruit and Veg- 
etable Branch, were served by registered mail upon respondent on 
November 17, 1951. A copy of the report of investigation was 
served by registered mail upon complainant on the same date. 
Respondent filed an answer to the fcrmal complaint denying lia- 
bility. 

Inasmuch as the amount involved herein is less than $500, the 
case is handled in accordance with the shortened method of pro- 
cedure, provided by section 47.20 of the rules of practice. As is 
permissible under such procedure, complainant requested that the 
formal complaint and exhibits be considered as its opening state- 
ment. On June 16, 1952, respondent filed an answering statement, 
to which complainant filed a reply on June 27, 1952. 





PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 12 A.D. 210 


FINDINGS OF FACT 


1. Complainant, O. L. Davis Brokerage Company, is a part- 
nership composed of Oscar L. Davis, Sr. and Oscar L. Davis, Jr., 
whose post office address is 24-26 West 13th Street, Chattanooga 
2, Tennessee. 

2. Respondent, Charles R. Allen, Inc., is a corporation whose 
post office address is 14-16-18 Vendue Range, Charleston, South 
Carolina. At the time of the transaction involved herein, respond- 
ent was licensed under the Act. 


8. On or about February 28, 1951, in the course of interstate 
commerce, the parties entered into a brokerage agreement provid- 
ing for the sale by complainant, for the account of respondent, of 
one carload of Canadian Sebagoe seed potatoes to be sold to the 
C. R. Baird Company, Chattanooga, Tennessee, at a price of $3.50 
ewt. delivered, and with a brokerage fee to complainant of 10 
cents per bag. 

4. Pursuant to the brokerage agreement above, and in ac- 
cordance with respondent’s instruction, complainant, on or about 
February 28, 1951, negotiated the sale of 400 100-lb. bags of Ca- 
nadian Sebagoe seed potatoes to the C. R. Baird Company, Chat- 
tanooga, Tennessee for the account of respondent at a price of 
$3.50 per cwt. delivered. Thereafter, respondent caused to be ship- 
ped to purchaser 400 100-lb. bags of Canadian Sebagoe seed po- 
tatoes in car WFEX 66430. Upon tender of the potatoes at des- 
tination, the purchaser refused to accept delivery thereof. 


5. On March 8, 1951 complainant dictated a wire by telephone 
to the railroad reconsigning clerk at destination, who in turn sent 
the following wire to respondent: 

“WFEX-66430 spuds refused here by C. R. Baird account ex- 
cessive sprouting. Broker unable to handle here. Advises you 
divert.” 
Respondent subsequently agreed with the purchaser for “‘protec- 
tion against loss due to sprouted condition of potatoes,” and the 
purchaser accepted the shipment. 

6. Respondent has failed and refused to pay complainant the 
brokerage fee of $40, or any part thereof. 

7. The formal complaint was filed on October 15, 1951, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 
The first issue is presented by respondent’s defense on the 
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grounds that complainant did not earn the brokerage fee in con- 
troversy. In this connection respondent alleges that the brokerage 
agreement with complainant provided that respondent would pay 
the brokerage fee only upon condition that the purchaser accept 
and pay for the potatoes as originally purchased. It appears that 
respondent was compelled to make a reduction in the original 
purchase price because of the sprouted condition of the potatoes 
upon arrival at destination. Complainant denies the brokerage 
agreement contained terms as alleged by respondent, and con- 
tends such terms would be far out of line with usual trade prac- 
tices as used in the produce industry. In the absence of an agree- 
ment to the contrary, a broker is not an insurer of the success of 
an undertaking, and cannot be held for the loss. Carmichael, et al. 
v. Lavengood, (1942), 112 Ind. App. 144, 44 N.E. 2(d) 177; John 
H. Postel v. Phil Peck Company, 10 A.D. 82, 84. The brokerage 
agreement herein was oral, and respondent has submitted no cor- 
roborative evidence in support of its allegations. The burden is 
upon respondent to prove the alleged contract condition by a pre- 
ponderance of the evidence, and we think respondent has failed to 
sustain this burden. 

Respondent also contends that complainant did not notify it of 
the rejection of the shipment by the purchaser, and “did nothing 
in the transaction,” which compelled respondent to handle the 
rejection direct with the purchaser. Respondent does not deny 
receiving the telegram of March 8, 1951 from the railroad agent 
notifying respondent of the rejection, and containing advice from 
complainant to respondent to divert the shipment. Complainant 
dictated the telegram which the railroad agent sent to respondent. 
This telegram gave respondent adequate information concerning 
the situation with respect to the shipment. A similar telegram to 
respondent over complainant’s signature would merely have 
shown facts of which respondent was already aware. We think 
respondent’s defense on this ground is without merit. Accord, 
Irving J. Okun v. M. S. Toledo Co., 8 A.D. 261. As to respondent’s 
further allegations, the burden of proof is upon respondent to 
show a failure by complainant to exercise ordinary and reasonable 
care, skill and diligence in the performance of its duties. Respond- 
ent has failed to sustain this burden. Accordingly, we hold that 
respondent is liable for the brokerage fee in controversy. 

In conclusion, respondent’s failure to pay the brokerage fee is 
a violation of section 2 of the Act for which reparation in the 
amount of $40, plus interest, should be awarded complainant. The 
facts should be published. 
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ORDER 


Within 30 days from the date hereof respondent shall pay to 
complainant, as reparation, $40, plus interest thereon at the rate 
of 5 percent per annum, from March 1, 1951, until paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 3430) 


MENDELSON-ZELLER Co. v. BUFFINGTON. PACA Docket No. 5783. 
Decided February 20, 1953. 


Failure to Pay Balance of Purchase Price 


Where complainant sought to recover the balance of the purchase price of 
a carload of mixed fruit and vegetables sold and delivered to respond- 
ent during August 1951, and respondent did not deny liability, held, 
that respondent’s failure to pay is a violation of section 2 of the act 
and that complainant should be awarded repartion for the balance of 
the purchase price. 

Mendelson-Zeller Co., of San Francisco, California, complainant, pro se. Mr. 
C. M. Buffington, of Tucson, Arizona, respondent, pro se. Mr. Frederick 
W. Woodley, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 

This is a reparation proceedng under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Complainant filed an informal complaint on January 4, 1952, and 
the formal complaint on April 25, 1952. Complainant seeks an 
award of reparation in the amount of $991.56, which is alleged 
to be the balance of the purchase price of a carload of mixed fruit 
and vegetables which was purchased for the account of respond- 
ent on or about August 18, 1951. 

A copy of the formal complaint and a copy of the Department’s 
report of investigation were served upon respondent on June 2, 
1952. Complainant received a copy of the report of investigation 
on the same day. 

Respondent filed an answer on July 11, 1952, in which none of 
the allegations of the complaint were denied. Respondent alleged 
that certain wholesale produce jobbers have unlawfully interfered 
with his business and that any indebtedness claimed by complain- 
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ant should be handled by a civil suit so that he could file counter 
suits against the jobbers. 

Although the amount claimed in the complaint exceeded $500, 
neither party requested an oral hearing. Accordingly, the short- 
ened method of procedure was followed as provided in section 
47.20 of the rules of practice. Complainant filed an opening state- 
ment of facts, respondent filed an answering statement, and com- 
plainant filed a statement in reply. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Palmer C. Men- 
delson and Edward M. Zeller, doing business as Mendelson-Zeller 
Company, whose address is No. 1 Drum Street, San Francisco, 
California. At the time of the transaction involved herein and up 
to October 1, 1951, the same partnership operated under the name 
Palmer C. Mendelson Company. 

2. Respondent is an individual, C. M. Buffington, whose ad- 
dress is Box 1706, Tucson, Arizona. At the time of the trans- 
action involved herein, respondent was licensed under the act. 


8. On or about August 14, 1951, in the course of interstate 
commerce, Palmer C. Mendelson Company sold to respondent on 
an f.o.b. shipping point basis, the carload of fruit and vegetables 
in quantities and at prices hereinafter indicated. 


Quantity Commodity Unit Price Total 
80 Crates Lettuce $3.50 $ 105.00 
15 Flats Stem Tomatoes—large 2.50 37.50 
83 Lugs Elberta Peaches 48s .09 75.42 
10 Lugs Pears—Lake County 10% 25.94 
57 Lugs Tomatoes 5x5 3 layer 3.00 171.00 
5 Lugs Tomatoes 4x5 3 layer 8.00 15.00 
8 Crates Beans 14 18.48 
4 Crates Celery 3 doz. 2.25 9.00 
2 Crates Corn 3.00 6.00 
4 Lugs Cucumbers 2.00 8.00 
1 Crate Blackeyed Peas 10 4.70 
85 Lugs Rio Oso Peaches 40s 12 105.96 
1 Box SK Oranges 126 5.85 5.85 
1 Box SK Oranges 150 4.85 4.85 
6 Boxes SK Oranges 252 4.25 25.50 
7 Lugs Santa Rosa Plums .08 14.72 
2 Boxes SK Lemons 252 7.00 14.00 
14 Boxes SK Lemons 300 7.00 98.00 
14 Doz. Cello Celery 1.50 21.00 
2 Crates Carrots 5.25 10.50 
5 Crates Cabbage 8.25 16.25 
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Quantity Commodity Unit Price Total 
5 Lugs  Seedless Grapes 2.25 11.25 
Lug Red Malaga Grapes 2.00 2.00 
Lugs Apricots 10 8.00 
Sax Brown Onions 1.50 15.00 
Crates Bell Peppers kl 9.35 
Crates Green Onions 5.50 22.00 
Crate Radishes 2.75 2.75 
Crate Romaine 2.25 2.25 
Crates Cauliflower 2.00 4.00 
Boxes SK Oranges 220 4.50 13.50 
Boxes CH Oranges 252 3.60 7.20 
Sack White Onions 3.00 3.00 
Lug Yellow Squash 3.25 3.25 
Sax White Rose US #1 Potatoes 2.75 206.25 
Blocks Ice .87 13.05 

Car Strips .07 2.94 

Crate Covers 10 1.30 

Empty Crates 1.80 

Buying 50.00 

Loading 20.00 


— 
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$1,191.56 


4. On August 14, 1951, Palmer C. Mendelson Company shipped 
the fruit and vegetables in car PFE 65293 from Los Angeles, Cal- 
ifornia, to respondent at Tucson, Arizona. Upon arrival of the 
car, respondent accepted the commodities in compliance with the 
contract. 

5. Respondent paid complainant $100 on October 30 and $100 
on December 3, 1951. Deducting the $200 paid by respondent from 
the total purchase price of $1,191.56 leaves a balance due and 
owing from respondent to complainant of $991.56. 

6. Formal complaint was filed April 25, 1952, which was with- 
in nine months after the date on which the cause of action accrued. 


CONCLUSIONS 


Complainant alleged in the formal complaint that it purchased 
the fruit and vegetables involved herein for the account of res- 
spondent. Attached to the formal complaint, however, is a copy 
of the invoice sent to respondent which states that the produce 
was sold to respondent by Palmer C. Mendelson Company (the 
name under which complainant partners operated at that time). 
In its opening statement of facts, complainant stated that the 
transaction was a sale to respondent. On the basis of the evidence, 
it is concluded that the fruit and vegetables were sold to respond- 
ent by Palmer C. Mendelson Company. 
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In its answer to the formal complaint, respondent did not deny 
liability for the amount claimed by complainant. The evidence 
shows that respondent made two payments of $100 each on the 
purchase price and in a letter to complainant dated December 31, 
1951, respondent promised to make further payments on or about 
January 20, 1952. It is concluded that there is due and owing to 
complainant from respondent the balance of the agreed purchase 
price. 

From the answer filed by respondent, his answering statement 
of facts, and letters received from him during the investigation 
of the informal complaint, it appears that certain wholesale prod- 
uce jobbers failed to pay for produce received from respondent 
and they also sold produce at reduced prices which forced re- 
spondent to dump large quantities of similar produce owned by 
him. It is not clear to us why these matters were interjected into 
this proceeding since they do not seem to concern complainant in 
any way. If it was respondent’s purpose to show that the acts 
of the jobbers made it impossible for him to pay complainant, 
then it need only be pointed out that financial inability to pay is 
no defense under the act. 

Respondent’s failure to pay promptly the balance of the agreed 


purchase price for the carload of mixed fruit and vegetables is 
in violation of section 2 of the act. Complainant should be awarded 
reparation in the amount of $991.56, with interest and the facts 


should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $991.56, with interest thereon 
at the rate of 5 percent per annum from September 1, 1951, until 
paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 
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(No. 3431) 


NEW YORK Co-oP. SEED PoTATO Ass’N., INC. v. CHARLES R. ALLEN, 
Inc. PACA Docket No. 5902. Decided February 20, 1953. 


Failure to Pay Purchase Price for Potatoes — Frost 
Injury to Part of Load — New Agreement between 
Parties Respecting Damaged Potatoes — Failure of 
Purchaser to Account Therefor—Purchaser Entitled to 
Nominal Damages of $1.00 in Absence of Accounting 
or Proof as to Value of Damaged Potatoes—Default 


Where it is alleged that complainant sold to respondent two truckloads of 
seed potatoes, that complainant delivered to respondent 700 sacks of 
potatoes which respondent accepted upon delivery, but complained of 
frost damage to 100 sacks of the produce and complainant agreed to 
allow respondent to sell said 100 sacks for complainant’s account as 
table stock for which respondent failed to account to complainant and 
failed to pay the purchase price for the other 700 sacks of potatoes, 
and where respondent failed to answer, held, that respondent’s failure 
to file an answer to the complaint constitutes an admission of the facts 
alleged therein and a waiver of oral hearing, as provided by the Rules 
of Practice, that respondent’s failure to pay promptly the purchase price 
and its failure to account constitute violations of section 2 of the act, 
that in the absence of an accounting or proof by respondent as to the 
value of the 100 sacks of potatoes at time of delivery or sale, respondent 
should be allowed $1.00 deduction from the original contract price as 
nominal damages for the claimed frost injury, and that complainant 
should be awarded reparation in the amount of the original contract 
price of 800 sacks of potatoes, less $1.00 nominal damages to respondent. 


New York Cooperative Seed Potato Ass’n., Inc., of Georgetown, New York, 
complainant, pro se. Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed August 21, 1952. Formal complaint 
was filed November 7, 1952. Complainant seeks an award of rep- 
aration in the amount of the purchase price of two truckloads of 
blue tag certified seed potatoes sold and delivered to respondent 
in January and February, 1952. 

A copy of the report of investigation made by the Regulatory 
Division, Fruit and Vegetable Branch, was served upon complain- 
ant on December 24, 1952. A copy of the report of investigation 
and a copy of the formal complaint were served upon respondent 


on the same date. 
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At the time of service of the formal complaint, respondent was 
notified in writing that an answer to the complaint should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission of 
the facts alleged in the complaint. Respondent has not filed an 
answer. The issuance of an order is, therefore, authorized without 
further proceedings. 


FINDINGS OF FACT 


1. Complainant, New York Co-operative Seed Potato Asso- 
ciation, Inc., is a corporation whose post office address is George- 
town, New York. 


2. Respondent, Charles R. Allen, Inc., is a corporation, whose 
address is 14-16-18 Vendue Range, Charleston, South Carolina. 
At the time of the transaction involved herein, respondent was 
licensed under the Act. 


8. On or about January 11, 1952, in the course of interstate 
commerce, complainant sold to respondent two truckloads, con- 
taining 400 sacks each, of blue tag certified seed potatoes, at $5.35 
per cwt., delivered, for a total invoice price of $4,280. 


4. Two loads of potatoes meeting the specifications of the 
foregoing contract were shipped from loading points in the State 
of New York on February 26 and 29, respectively, in accordance 
with respondent’s instructions, to respondent’s customer at Hen- 
dersonville, North Carolina. Upon arrival at destination respond- 
ent’s customer accepted the potatoes in compliance with the con- 
tract. 


5. On March 3, after arrival of the first load of potatoes, re- 
spondent complained to complainant regarding the presence of 
transit frost injury in about 100 sacks of the potatoes. Complain- 
ant agreed to allow respondent to sell the 100 sacks for complain- 
ant’s account as table stock after re-grading. 


6. The agreed purchase price of 700 sacks of the potatoes is 
$3,745. Respondent has not paid to complainant any part of this 
amount; neither has it rendered an accounting on 100 sacks of 
the potatoes which were to have been sold for complainant’s ac- 
count. 


7. Informal complaint was filed on August 21, 1952, which was 
within 9 months after the cause of action accrued. 
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CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint and a waiver of oral hearing, as provided in the rules of 
practice (7 CFR 47.8(c)). 

There is no question concerning complainant’s claim for $3,745 
on the 700 sacks of potatoes which evidently met contract re- 
quirements. Our only problem is with respect to the 100 sacks of 
potatoes which respondent contended arrived showing frost in- 
jury. Upon this claim being made, the parties agreed that re- 
spondent would sell these potatoes for complainant’s account. 
There is no evidence as to what respondent realized for the 100- 
sack lot since respondent has made no accounting to complainant. 
The original contract price was $5.35 per sack, delivered. If there 
was frost injury, presumably these potatoes were actually worth 
some amount less than the contract price of $5.35. How much less 
is not shown. In the absence of an accounting or proof as to the 
value of the 100 sacks of potatoes at the time of delivery or sale, 
respondent should be allowed a $1 deduction from the original 
contract price as nominal] damages for the claimed frost injury. 


Respondent’s failure to pay promptly the purchase price of $3,- 
745 for 700 sacks of potatoes and failure to account for the other 
100 sacks of the potatoes constitute violations of section 2 of the 
Act. Complainant should be awarded reparation in the amount 
of $4,279 ($3,745 for 700 sacks and $535 less $1 for the 100 sacks), 
with interest, and the facts should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall pay 
to complainant, as reparation, $4,279, with interest thereon at 
the rate of 5 percent per annum from March 1, 1952, until paid. 


The facts and circumstances set forth herein shall be published. 
Copies hereof shall be served upon the parties. 
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(No. 3432) 


ZIMMERMAN BROS. v. CRIGGER Bros. PACA Docket No. 5917. De- 
cided February 20, 1953. 


Failure to Pay Balance of Purchase Prices for Fruit and 
and Vegetables—Default 


12 A.D. 154, followed. 


Zimmerman Brothers, of Baltimore, Maryland, complainant, pro se. Miss 
Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed August 2, 1951. Formal complaint 
was filed September 29, 1952. Complainant seeks an award of rep- 
aration in the amount of the alleged unpaid balance of the pur- 


chase prices of various fresh fruit and vegetables sold and deliv- 
ered to respondent in April 1951. 


A copy of the report of investigation made by the Regulatory 
Division, Fruit and Vegetable Branch, was served upon com- 
plainant on January 8, 1953. A copy of the report of investigation 
and a copy of the formal complaint were served upon respondent 
on January 9, 1953. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer to the complaint should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute an admission of the facts alleged in the com- 
plaint. Respondent has not filed an answer. The issuance of an 
order is, therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Albert R. Zim- 
merman, Phillip F. Zimmerman and Seth L. Zimmerman, doing 
business as Zimmerman Brothers, whose address is North and 
Mount Royal Avenues, Baltimore, Maryland. 
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2. Respondent is an individual, Nathan Crigger, doing busi- 
ness as Crigger Brothers, whose address is 1024-26 Eleventh Ave- 
nue, Altoona, Pennsylvania. At the time of the transactions in- 
volved herein, respondent was licensed under the Act. 


8. In the course of interstate commerce, and by oral contracts, 
complainant sold to respondent the following fresh fruit and veg- 
etables on the dates and at the prices indicated, f.o.b. Baltimore, 
Maryland: 


Date No. Pkgs. Commodity Price per pkg. Total 
4-2-51 lettuce $5.50 f.o.b. $ 27.50 
celery 8.25 f.0.b. 16.25 
chicory 5.00 f.0.b. 5.00 
lettuce 8.00 f.o.b. 48.00 
celery 8.00 f.0.b. 30.00 
carrot 4.75 f.o.b. 4.75 
parsley 6.50 f.o.b. 6.50 
apples 8.50 f.0.b. 7.00 
onions 2.00 f.o.b. 20.00 
Temple oranges 2.50 f.o.b. 25.00 
lettuce 8.25 f.o.b. 66.00 
celery 2.90 f.o.b. 17.40 
carrot 4.50 f.o.b. 4.50 
celery 8.00 f.0.b. 15.00 
lettuce 7.00 f.0.b. 56.00 
cabbage 2.75 f.0.b. 27.50 
lettuce 8.00 f.o.b. 40.00 
celery 8.25 f.o.b. 32.50 


4-6-51 


_ 


-_ 


4-16-51 


5 
5 
1 
6 
0 
1 
1 
2 
10 
10 
8 
6 
1 
5 
8 
0 
5 
0 


_ 


$448.90 


4. Fruit and vegetables meeting the specifications of the fore- 
going contracts were shipped by motor truck from Baltimore, 
Maryland, in interstate commerce, to respondent at Altoona, 
Pennsylvania. Respondent accepted the fruit and vegetables in 
accordance with said contracts of sale, and thereafter made no 
complaint with respect thereto. 


5. The total purchase price of the several lots of fruit and veg- 
etables is $448.90, of which respondent has paid to complainant 
only $338.75, leaving due and owing complainant the sum of 
$110.15. 


6. Informal complaint was filed August 2, 1951, which was 
within 9 months after the cause of action accrued. 
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CONCLUSIONS 


The failure of respondent to file an answer to the complaint 
constitutes an admission of the facts alleged in the complaint, as 
provided in the rules of practice (7 CFR 47.8(c)). 

Respondent’s failure to pay promptly the agreed purchase 
prices for the several lots of fruit and vegetables is in violation 
of section 2 of the Act. Complainant should be awarded repara- 
tion in the amount of $110.15, with interest, and the facts should 
be published. 


ORDER 
Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $110.15, with interest thereon 
at the rate of 5 percent per annum, from May 1, 1951, until paid. 
The facts and circumstances set forth herein shall be published. 
Copies hereof shall be served upon the parties. 


(No. 3433) 


MEYER GREENBLATT v. BEN LIPMAN & SONS. PACA Docket No. 
5892. Decided February 25, 1953. 


Failure to Account and Pay Funds Due Complainant in 
Joint Account Deal Involving Shipments of Watermelons— 


Default 


Where it is alleged that complainant and respondent entered into a joint 
account agreement to buy and sell watermelons from various shipping 
points to be sold at Chicago, Illinois, that complainant supplied funds 
for the purchase of the several shipments, that respondent purchased 
for the joint venture 28 carloads of watermelons which were sold by 
both complainant and respondent, but respondent did not render an ac- 
counting to complainant or pay him the full amount due him, and the 
investigation conducted by the Department shows that as a result of 
the joint venture, respondent is indebted to complainant in the amount 
of $3,122.25, no part of which has been paid, and where respondent 
failed to answer, held, that respondent’s failure to file an answer to the 
complaint constitutes an admission of the facts alleged therein and a 
waiver of oral hearing, as provided by the Rules of Practice, and that 
respondent’s failure to account and pay promptly is a violation of sec- 
tion 2 of the act for which complainant should be awarded reparation. 


Messrs. Golbus & Golbus, of Chicago, Illinois, for complainant. Miss Lenore 
H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed July 29, 1952. Formal complaint was 
filed November 5, 1952. Complainant seeks an award of repara- 
tion in the amount of the alleged unpaid balance of funds due 
complainant from respondent in connection with a joint account 
deal involving 28 carloads of watermelons in the months of June 
and July 1952. 

A copy of the report of investigation made by the Regulatory 
Division, Fruit and Vegetable Branch, was served upon complain- 
ant on November 24, 1952. A copy of the report of investigation 
and a copy of the formal complaint were served upon respondent 
on the same date. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer to the complaint should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission of the 
facts alleged in the complaint. Respondent has not filed an an- 
swer. The issuance of an order is, therefore, authorized without 


further proceedings. 







FINDINGS OF FACT 


1. Complainant is an individual, Meyer Greenblatt, whose ad- 
dress is 3536 Douglas Boulevard, Chicago, Illinois. 


2. Respondent is an individual, Ben Lipman, doing business 
as Ben Lipman & Sons, whose address is 1105 S. Spaulding, Chi- 
cago, Illinois. At the time of the transactions involved herein, re- 
spondent was licensed under the Act. 


3. In the course of interstate commerce, and by oral contract 
entered into on June 1, 1952, complainant and respondent entered 
into a joint account agreement to buy and sell watermelons from 
shipping points in Florida, Georgia, Texas, and other producing 
states, to be shipped to and sold at Chicago, Illinois. 

4. Between the dates of June 26, 1952 and July 14, 1952, re- 
spondent purchased for the joint venture 28 carloads of water- 
melons shipped in interstate commerce from points in Florida, 
Georgia, and Texas to Chicago, Illinois. 

5. Funds for the purchase of the 28 carloads of watermelons, 
totalling $13,982, were furnished by complainant to respondent 
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by eight checks drawn between the dates of June 26, 1952 and 
July 14, 1952. The 28 carloads of watermelons were sold by both 
complainant and respondent. Respondent did not render an ac- 
counting to complainant or pay him the full amount due com- 
plainant. 

6. Investigation conducted by the Regulatory Division, Fruit 
and Vegetable Branch, shows that as a result of the joint account 
ventures involving the watermelons, respondent is indebted to 
complainant in the amount of $3,122.25, no part of which has 
been paid. 

7. Formal complaint was filed November 5, 1952, which was 
within 9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint and a waiver of oral hearing, as provided in the rules of 
practice (7 CFR 47.8(c)). 

Respondent’s failure to account to and pay promptly to com- 
plainant the amount due complainant under the joint account 


agreement is in violation of section 2 of the Act. Complainant 
should be awarded reparation in the amount of $3,122.25, with 
interest, and the facts should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $3,122.25, with interest there- 
on at the rate of 5 percent per annum from August 1, 1952, until 
paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 
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NELSON & SONS, COMPLAINANT-APPELLANT v. KERZNER ET AL., 
RESPONDENTS-APPELLEES (U.S.D.C., E.D., Pa.).¢ Decided June 
6, 1952. 


DISTRICT COURT, E. D., PENNSYLVANIA 
Civil Action No. 9362 


Trial De Novo — Effect of Failure to Produce 
Evidence — Adoption of Findings of Fact — 
Reparation Award Upheld by Court — 
Dismissals 
Where the action in the District court was a trial de novo, but was sub- 
mitted on the basis of the record made in the proceeding before the 
Secretary of Agriculture, and no further evidence was adduced by this 
court, in view of the Secretary’s conclusion that there never was any 
meeting of the minds between the parties as to the terms of the agree- 
ment and consequently that no contract was ever entered into, the court 
adopted all the facts, including the “Findings of Fact’? made by the 
Secretary of Agriculture, as part of the court’s Findings of Fact, ruled 
that the reparation award made by the Secretary in favor of respond- 
ent-appellee should stand, and affirmed the dismissal of the complaint 
against respondent C. and the dismissal of the counterclaim of respond- 


ent K. 


Adducing of Findings of Fact 


Although the Secretary has not specifically so found, the court ruled that, 
from the conclusion he reached, it is implicit that he also found that 
no instructions, specific or implied, were given by the principal to the 
agent or broker involved in this case, that the terms of sale were to 
include “Acceptance Track Altoona Final.” 


Messrs. Gray, Anderson, Schaeffer & Rome, of Philadelphia, Pennsylvania, 
for complainant-appellant. Mr. Ned Stein, of Philadelphia, Pennsylvania, 


for respondent-appellee. 
FoLLMER, District Judge. 


MEMORANDUM 


This is an appeal, under the provisions of the Perishable Agri- 
cultural Commodities Act, 1930, 46 Stat. 531, (7 U.S.C. § 499a, et 
seq.) to set aside a reparation award order of the Secretary of 
Agriculture. The Act provides that the “suit in the district court 
shall be a trial de novo and shall proceed in all respects like other 
civil suits for damages, except that the findings of fact and order 
or orders of the Secretary shall be prima-facie evidence of the 
facts therein stated.” 7 U.S.C. § 499g (c) The case was submitted 
to the Court on the basis of the record compiled below pursuant 


t Unreported court decision published in Agriculture Decisions.—Ed. 
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to Stipulation between counsel. No further evidence was produced. 
The following Findings of Fact were made by the Secretary of 

Agriculture: 

“1. The complainant, J. E. Nelson & Sons, is a partnership 
composed of J. E. Nelson, James W. Nelson, and Donald 
G. Nelson, whose address is 1106 Eleventh Street, Al- 
toona, Pennsylvania. 

“2. Respondent, Jack Kerzner, is an individual, whose busi- 
ness address is 28 East Oregon Avenue, Philadelphia, 
Pennsylvania. 

“3. Respondent, Monte Cross, is an individual, whose busi- 
ness address is 131 Penn Avenue, Scranton, Pennsyl- 
vania. 

“4. Both respondents were licensed under the Act at the time 
of the transaction involved herein. 

“5. On or about March 26, 1947, in the course of interstate 
commerce, respondent, Jack Kerzner, offered to purchase 
from complainant a car containing 448 Sturdee crates 
of Wishbone Brand green Pascal celery, then on track 
at Altoona, Pennsylvania, at an agreed price of $4 per 
crate, f.o.b. shipping point, plus $55 top ice, or a total 
price of $1,847, on the basis of complainant’s represen- 
tations that the celery graded 87 percent U. S. No. 1 
quality, green, at shipping point, and was of good ap- 
pearance, healthy, and in good condition at Altoona. Re- 
spondent, Monte Cross, acted as agent for the complain- 
ant in the negotiations. 

“6. On March 26, 1947, complainant sent confirming tele- 
grams to both respondents, setting forth the terms of 
sale, and including therein the term ‘Acceptance Track 
Altoona Final.’ No objection to these terms was made 
to complainant by respondent, Kerzner. Respondent 
Cross’ only objection was directed to the amount of bro- 
kerage he was to receive. 

“7. On March 26, 1947, complainant diverted car NWX 
70147 from Altoona to respondent, Jack Kerzner, at Phil- 
adelphia. On the same day, complainant invoiced re- 
spondent, Jack Kerzner, for 448 crates of celery at $4 
per crate, f.o.b., $1,792, plus top ice, $55, or a total of 
$1,847. This invoice contained the provision ‘Acceptance 
Track Altoona Final.’ 

“8. On the same date, March 26, 1947, respondent, Monte 
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Cross, filled out and mailed to the parties a Standard 
Confirmation of Sale, which included the term ‘FOB 
ACCEPTANCE.’ The Standard Confirmation of Sale 
was not signed by respondent, Jack Kerzner. 
. Immediately upon receipt of complainant’s confirming 
telegram of March 26, 1947, respondent Kerzner tele- 
phoned complainant’s agent, respondent Cross, and pro- 
tested use of the term ‘Acceptance Track Altoona Final.’ 
Cross advised Kerzner to pay no attention to this term 
since the celery was being purchased from complainant 
on the basis of complainant’s inspection and express rep- 
resentations as to appearance and condition. 
By letter addressed to respondent Cross, bearing date of 
March 29, 1947, complainant objected to use of the term 
‘FOB ACCEPTANCE’ and requested correction of the 
Standard Confirmation of Sale to show the sale made 
on the basis of ‘Acceptance Track Altoona Final.’ Com- 
plainant’s letter was not received by respondent Cross 
until the afternoon of April 3, 1947, and was enclosed 
in an envelope bearing a mailing postmark of ‘Altoona 
—7:30 PM—April 1, 1947.’ No corrected Confirmation 
of Sale was issued by respondent Cross. 
. Car NWX 70147 arrived at Philadelphia on Saturday, 
March 29, 1947. After personal examination of the celery, 
respondent Kerzner applied for Federal inspection on 
Monday, March 31, 1947, and the inspection was made on 
Tuesday, April 1, 1947. Following inspection, Kerzner 
wired complainant that because of deteriorated condi- 
tion, the celery would be sold for complainant’s account. 
Complainant replied by wire refusing Kerzner permis- 
sion to handle the celery for complainant’s account. 
. Thereafter, Kerzner accepted the produce and during the 
period April 3 through April 8, 1947, he sold 46 crates, 
arranged for 352 crates to be handled on consignment, 
and abandoned the remaining 50 crates to the railroad. 
. Car of celery, NWX 70147, was Federally inspected at 
Los Angeles, California, the shipping point, on date of 
shipment, March 14, 1947, and was certified as grading 
approximately 87 per cent U.S. No. 1 quality, green. 
. On April 1, 1947, a Federal inspection of the celery at 
Philadelphia revealed the condition to be: 

‘Generally fresh and crisp; tops mostly green, average 
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10% of stalks with tops turning yellow or yellow. Most 
samples no decay, many show 5 to 10% averaging 3% 
Watery Soft Rot affecting mid-rib section of 1 or 2 
outer branches.’ 

“15. Complainant has received no payment for the celery 
from respondent, Kerzner. 

“16. Formal complaint was filed on July 23, 1947, which was 
within nine months after the alleged cause of action ac- 
crued.” 

The Secretary concluded that there never was any meeting of 
the minds between the three parties as to the terms of the agree- 
ment they attempted to enter into, but that the shipment was fi- 
nally accepted by Kerzner who found the condition of the celery 
so bad that no one would take it except on consignment; that Kerz- 
ner disposed of most of the celery in this manner, rendering to 
the shipper and the Secretary an accounting which disclosed that 
he had realized the net sum of $651.95 therefor; that Kerzner 
stood ready to remit the full proceeds of the sale to plaintiff with- 
out any deduction for services; that none of the same had been 
remitted. 

On the basis of the above findings, it was determined that the 
respondent-appellee should pay to the complainant, as reparation, 
the sum of $651.95, with interest thereon at 5 per cent, per an- 
num from April 1, 1947, until paid; the complaint as to respondent 
Cross was dismissed, and the counterclaim of respondent Kerzner 
was also dismissed. 

Although not having specifically so found, I feel that from the 
conclusion he reached, it is implicit that the Secretary also found 
that no instructions, specific or implied, were given by Nelson, 
the principal, to Cross, the agent or broker, that the terms of sale 
were to include “Acceptance Track Altoona Final.” 

The appeal is based on the following grounds: 

“a. The Department of Agriculture erred in finding that no 
contract existed. 

“b. The Department of Agriculture erred in finding that the 
Respondent, Cross, was the agent of Complainant. 

“c. The Department of Agriculture erred in ordering the 
Respondent, Jack Kerzner, to pay the Complainant, as 
reparation, only the sum of $651.95 with interest thereon 
at 5% per annum from April 1, 1947, till paid. 

. The Department of Agriculture erred in ordering the 
dismissal of the Complaint as to Respondent Cross. 
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“e. The Department of Agriculture erred in failing to find 
that there was a valid contract entered into between the 
Complainant and the Respondent Kerzner. 

“f. The Department of Agriculture erred in failing to find 
that, if there was a breach of an alleged additional war- 
ranty, then the Respondent Cross is ultimately liable for 
any resulting loss. 

. The Department of Agriculture erred in failing to order 
that the Complainant is entitled to reparation in the sum 
of $1847.00 plus interest.” 

As above indicated, while the action in this Court was a trial 
de novo, nevertheless, the case was submitted on the basis of the 
record made in the proceeding before the Secretary of Agricul- 
ture. No further evidence was adduced before this Court and ob- 
viously the Court did not have the benefit of personal confronta- 
tion of the witnesses. Most of the difficulty here seems to involve 
the middle man, Cross. Complainant insists that Cross was the 
agent of Kerzner, while Cross and Kerzner just as insistently 
claim that Cross was the agent of Complainant, and with this 
latter view the Secretary concurs. 

The Secretary having concluded that there never was any meet- 
ing of the minds and consequently that no contract was ever en- 
tered into, any discussion of contract terms under the regulations 
of the pertinent act, as “F.O.B. Acceptance” or “Acceptance Track 
Altoona Final’ would be academic. In the view of the Secretary 
there never was a contract to which either of these terms could at- 
tach. In Ferris et al. v. Meyer Schuman Co., (7 Cir.) 115 F. 2d 
577, 579, the court said: 

“* * * Jt has been held that the facts found by the 

Secretary shall stand as the established facts until sufficient 

evidence is produced on the trial to overcome them. (Citing 


cases) 
* * + * * 

“In this state of the record, under the provisions of the 
Perishable Agricultural Commodities Act, the findings of fact 
and order of the Secretary of Agriculture must prevail.” 
(Emphasis supplied) 

In the instant case a careful review of the record does not, in 
my judgment, reveal any findings of fact or conclusions of law 
that were erroneous or that were not fully justified by the evi- 
dence. It is, therefore, apparent that on all the facts, including 
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the “Findings of Fact” made by the Secretary of Agriculture, 
which I adopt and incorporate as a part of my Findings of Fact, 
that the award made by the Secretary must stand. 

An appropriate order may be submitted. 





